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PREFACE TO SEVENTH EDITION, 


In this edition the text iias been brought up to 
date by the incorporation of cases decided and legis- 
lation enacted since the last edition appeared. 

The opportunity has l)een taken also to recast the 
text, so that it now follows more closely the various 
stages in the development of a company’s existence 
and affairs. This, together with the fact that the 
type has been entirely reset, should still further 
enhance the value of the book to students and others 
seeking a clear exposition of the law. 

As in former editions, only the law relating to the 
formation and operation of companies is included. 
The provisions relating to winding-up are fully dealt 
with in Ranking, Spicer and Pegler’s “ Rights and 
Duties of Liquidators, Trustees and Receivers.” 

I wish to acknowledge, and to express my apprecia- 
tion of, the assistance given in the preparation of 
this edition by Mr. S. Shaw, LL.R., of Gray s Inn. 

H. A. R. J. WILSON. 


16, Coleman Street, E.C.2. 
February f 1938. 
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CHAPTER I. 


CORPORATIONS AND COMPANIES. 

§ 1.^ — Corporations. 

A Corporation is an association of individuals 
so constituted in law as to be invested with an in- 
dependent collective personality^ In the view of the 
law, the corporation is itself an entity or “ person ” 
whose rights and obligations are distinct from those 
of its constituent members ; and it is endo wed with 
a perpetual succession (i.e., its existence persists 
irrespectively of variation in the composition of its 
membership) and a common seal whereby to identify 
its acts. Subject to qualifications which will appear 
later, it is capable of holding property, incurring 
debts, and suing or being sued in the same manner 
as an ordinary person. 

A corporation is described as a Corporation Sonn, 
where there is only a single component member at 
any given time, the “ association ” being successive. 
Examples are to be found in perpetual oflfices such as 
the Crown, a Bishopric, the Rect orate of a Parish, 
and the Public Trusteeship. 

A Corporation Aggregate, on the other hand, 
COn^lis of a number of individuals contemporaneously 
associated so that in the eye of the law they form a 
single person, c.g'., limited companies, municipal 
Corporations, etc. In the case of such bodies a writ 
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against the cozporation xaay, in the absehde of 
statutory provision to the oontraryj, be servod oh^ 
secretary, or other head officer, e.g[., in the case of a 
Local Authority, the Mayor, the Chairman of the 
Council, Town Clerk, Clerk, or Treasureaf, 

That a corporation is, in the conception of the law, 
an entity possessing no less than an ordinary indivi- 
dual a personality (as defined by its constitution) 
is strikingly illustrated by the case of WUlmjott 
London Road Car Co., Ltd, (1910), 1 Ch. 754. The 
lessee of certain lands had covenanted in the lease 
not to sublet without the plaintiff’s written consent, 
which consent was not be be withheld “ in respect of a 
respectable or responsible person.” The lands were 
sublet to the London General Omnibus Co. Ltd., 
but the plaintiff refused his consent, and sought to 
recover the property on the ground that there had 
been a breach of covenant by the lessee. It was 
held that the word “ person ” in the covenant included 
a corporation, which was capable of being “ a 
respectable and responsible person,” and accordingly 
that the plaintiff, s consent to the sublease had been 
unjustifiably withheld. 

§ 2. — ^Modes of Incorporation. 

The following are the methods by which Corpora- 
tions are, or have been, capable of formation. 

<a) By Charter from the Crown^ 

This method of incorporation specially applies 
where the corporation wishes to exercise some afi'ithe 
prerogatives of the Crown, such as the governm^t 
of a territory, the raising of a military force, or 
of this kind. The right to exercise theto powers is 
delegated by the terms of the charter, which is giymi 
under the Great Seal. 

A 2 
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Such companies are termed Chartered Companies,’* 
and it is by the means of such companies that trans- 
oceanic trade was developed, and new countries opened 
up during the l*7th, 18th, and 19th centuries. 
Examples of such companies are the East India 
Company, 1664, and the British South Africa Company, 
1889. The privileges, etc., of a City are also conferred 
by Royal Charter. 

Royal Charters have been granted in other cases 
where the proposed company has sought powers to 
perform functions of a specialised nature, as for 
example in the case of the Institute of Chartered 
Accountants, the Chartered Institute of Secretaries, 
etc. The Charter confers specified rights and privi- 
leges. Any proposed alterations require the sanction 
of the Privy Council on behalf of the Crown. 

The same power can be exercised by virtue of 
Letters Patent granted by the Crown ; but these 
Letters do not incorporate the company. The 
company is formed by an agreement under seal, 
containing certain provisions specified by the Chartered 
Companies Act, 1837, and the privileges are then 
conferred by the Letters Patent, wliich are sealed 
with the Great Seal. 

In the case of a company incorporated by Charter, 
the individual members have no liability for the debts 
of the corporation, beyond what is imposed by the 
terms of the Charter ; whereas in the case of a patented 
company the members have full liability except so 
far as it is limited by the terms of the Letters Patent- 
Patented Companies sue, or are sued, in the name 
a public officer appointed for the purpose. 

principal difference between a chartered 
^ pjdapQration and a company formed in any other man- 
ner is that the chartered corporation has the Same 
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unqualified power as an individual of making con- 
tracts ; the doctrine of idtra vires {see Chap. Ill) 
has no application to chartered companies. On the 
other hand, the powers of any statutory or registered 
company are confined to those conferred by the 
terms of its special Act or by its Memorandum of 
Association. 

{b) By Special Act of Parliament. 

This mode of inccxrporation is resorted to in the 
case of companies formed for the purpose of canying 
out extensive oiierations of public utility, such as Rail- 
way, Canal and Tramway Companies, Gas, Water, 
^Electric Lighting and Dock Companies. These 
statutory companies began to be created towards 
the end of the 18th century as a result of the demand 
for British goods, the increasing use of machinery, 
and the development of transport, and were formed 
by Act of Parliament as the only means of acquiring 
the necessary power to invade private rights, e.g., 
the compulsory purchase of land. 

Bach company is governed by the terms of its 
special Act and by the general provisions of appropriate 
consolidating Acts, e.gr., the Companies Clauses Con- 
solidation Act, 1845, the Railway Clauses Consolidation 
Act, 1845, the Lands Clauses Consolidation Act, 1846, 
the Gas Works Clauses Act, 1847, the Water Works 
Glauses Act, 1847, the Electric Lighting Act, 1882, etc. 

Regulations which commonly apply to all statutory 
companies are, e.g., that the liability of the members 
is limited, that all transfers of shares must be by deed 
and that twenty-one days’ notice must be given of 
calls. In the case of the assets of a company blMK 
insufficient to satisfy any execution levied agadJfst 
the company, execution may, under order of t!^ 
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Court, iBBUe agaiuBt any shareholdoT to the extent 
of any amount unpaid on his shares. 

!^lly paid shares may be consolidated into stock 
with the consent of three-fifths of the votes of those 
shareholders who are present in person or by proxy at 
a general meeting of which due notice has been given 
of the intention to propose the resolution. Writs, 
notices, etc., may be served at the general office of 
the company, or be given personally to the secretary, 
or if there be no secretary, then to any director. 

Where the special Act entitles mortgagees to enforce 
payment by the appointment of a Receiver, the latter 
may be appointed in writing by two Justices to receive 
earnings of the company. 

Such companies can only borrow money on mortgage 
or bond subject to the powers given by and restrictions 
contained in the special Act. The special Act 
commonly restricts the borrowing on mortgage or 
bond until some part of or the whole of the capital 
has been subscribed, and at least half has been paid up, 
and then usually only to the extent of one-third 
of their authorised capital. The provisions of the 
Companies Clauses Acts, 1845-1889 regulate the 
borrowing. A trading company has implied powers 
to borrow ; and where the Act authorises works 
requiring expenditure, power to borrow may be im- 
plied (W&nlock V. River Dee (7o. (1887), 36 Ch. D. 675). 

Certain classes of statutory companies which are 
authorised to raise preference or debenture stock, 
may create and issue that stock so as to be ;^eemable 
on such terms and conditions as may be specified in 
a resolution of the company passed at a specially 
cofhVened meeting. The company may call in and 
pay off such stock before the fixed date of redemp- 
tixm ; and for this purpose, issue substituted stock 
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(either redeemable or irredeemable), and may also 
create sinking funds for the redemption at maturity 
of redeemable preference or debenture stock (Statu- 
tory Companies (Redeemable Stock) Act, 1915). 

(c) UnilBr the Joint Stock GompanieB Act, 1B44. 

This was the first general Act for the registration 
of companies, and it was passed to obviate the 
difficulties which arose in suing trading partnerships 
consisting of a very large number of members. The 
bodies were incorporated by the Act, but the members 
had unlimited liability. The Act has been repealed, 
but some of the companies formed under it still 
exist. 

(d) Building Societies and Industrial and Provident Societies. 

Building societies are incorporated under the 
Building Societies Acts, 1874 and 1894, and the liability 
of members is limited. 

Industrial and Provident Societies are incorpor- 
ated under the Industrial and Provident Societies Acts, 
1893, 1895 and 1913, and the liability of members 
is limited. 

These two classes of societies are not companies, 
though they resemble companies in many respects. 

(e) Cost Book Mining Companies. 

These companies are of an anomalous character 
partaking partly of the nature of a company and 
partly of that of a partnership. Tliey were originally 
confined to the district of the Stannaries, i.e., Devon 
and Cornwall, and were governed to a great extent 
by the local custom, but are now also governed by the 
Stannaries Acts, 1869 and 1887. Proceedings were 
origin ally held in the Court of the Vice-Warden of the 
Stannaries ; but by the Stannaries Court (Abolition) 
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Act, 1896, the jurisdiction was vested in the County 
Courts of ComwaJl. 

The object of the companies is the working of 
mines for metals, especially tin (Stannum). 

A number of “ adventurers ” combined together 
and agreed to share the expense and profits of working 
a mine. All particulars with regard to the working 
of the mine, the members, their interests, receipts 
and pa 3 mientB, transfer of shares, etc., are kept by 
the “ Purser ” or secretary in the Cost Book. 
Probably owing to the fact that the members were 
originally usually seagoing men, fishermen, fair>traders, 
etc., the nomenclature is to a certain extent nautical ; 
the head miner being known as the “ Captain.** 
The Cost Book is made up every sixteen weeks, 
a meeting being called when either profits are divided 
or fresh calls made. The accounts are open to inspec- 
tion of the members at any meeting. 

Even if the number of members exceeds twenty, 
the company, need not be registered under the 
Companies Act, 1929, if engaged in working mines 
witl^ the Stannaries and subject to the jurisdiction 
of the Court exercising the Stannaries jurisdiction 
(§ 357). The exception applies only to metalliferous 
mines and tin-streaming companies ; china-clay 
companies formed in a similar manner must be 
registered if the number of members exceeds twenty. 

Cost Book Mining Companies which are not registered 
under the Companies Act, 1929, differ from companies 
under that Act, in the following particulars : — 

(1) The liability of members is unlimited. There 
is no fixed capital ; calls are made as req^uired. 

(2) A member can surrender his shares at any 
time, but not within six weeks of winding-up> 
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(3) A member may transfer his shares, when 
all calls are paid, without the consent of the 
other members, but a transfer to a pauper is 
forbidden and regarded as fraudulent. 

(4) The liability of a retiring member lasts 
for two years after leaving the Company 
(Companies Act, 1929, § 339 (1)) instead 
of for one year. 

(6) The purser or any partner can bind the 
company on any contract other than 
borrowing money. 

(6) A clerk or servant is, in the event of 
winding-up, only preferential for three months* 
salary or wages, instead of four months, and 
the term is not to include the principal 
agent, manager, purser or secretary (§ 298 

(I))- 

(7) Miners, artisans and labourers are pre- 
ferential for the whole of their wages for 
three months. These wages of miners, 
artisans and labourers, together with com- 
pensation under the Worlanen’s Compensation 
Act, 1925, payable to a miner or the 
dependants of a miner, as a preferential debt, 
have priority to all costs (except the cost of 
a winding-up order), and to all claims by 
mortgagees, execution creditors, or any other 
persons, except the claims of clerks and 
servants in respect of their wages or salary. 
(§ 298 (1) (2) and (3)). 

The Court may make an order charging the 
assets with a sum sufficient to pay these 
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claims with 5 per cent, per aimum interest, 
in priority to all existing mortgagees in 
favour of any person who is willing to advance 
the necessary sum (Companies Act, 1929, 
§298 (4)). 

(f) Unincorporated Companies. 

These companies, which cannot now he formed, 
took the form of large partnerships with transferable 
shares of a fixed amount. 

They were formed by a “ Deed of Settlement ’* 
between the shareholders on the one part and certain 
Trustees on the other, the shareholders covenanting 
with the Trustees to observe the provisions of the deed. 
The liability of the members w'as unlimited. 

A company formed in this way can register under 
the Companies Act, 1929, as a limited, guarantee or 
unhmited company (§§ 321 — 336) and may, by special 
resolution, confirmed by the Court, substitute a 
Memorandum and Articles for the Deed of Settlement. 
A printed copy of the Memorandum and Articles 
must be deUvered to the Registrar of Joint Stock 
Companies (Companies Act, 1929, § 334). 

(ft) Companies Incorporated under the Companies Act, 1929, or 
under the Acts therein consolidated. 

This book specially treats of such companies as 
are now governed by the Companies Act, 1929, which 
applies only to Great Britain, i.e., England (including 
Wales) and Scotland. This enactment is hereafter 
referred to as “ the Act.” 

Considerable amendments of the then existing 
Companies Acts were effected by an amending statute 
of 1928, but with the exception of two sections, the 
latter Act never came Into operation, being repealed 
with pre-existing legislation and re-enacted in the 
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^>on^lidating mewture passed iri 1:929 yrMeh ve»«uv A'W'fcO 
D^eiratiari oai th^ Ist Novemberj* f'^S. 

Tlie Act applies to those comp^^ic^ re^learedi 
before the consolidation with the following eicceptidns : 

§ 21 as to guarantee companies ^ 

§ 94 as to the commencement of business, 
which only apply to Companies registered after 
1st January, 1901. 

The persons desiring to incorporate a company 
under the Act, must prepare and subscribe documents 
known as (1) a Memobandum of Association, which 
sets out the name, domicile, objects, etc,, of the 
company, and is the constitution of the company, 
regulating its existence ; and (2) (unless Table A is 
to apply — sec below). Articles of Association, which 
are the regulations under which the company works 
and carries out its objects. These, together with 
certain other documents {see Chap. II), are delivered 
to the Registrar of Companies for Registration 
(hence the generic description “ registered companies ”), 
the proper fees and duties are paid, and a Certificate 
of Incorporation is issued, which is, in effect, the 
birth certificate of the new legal person, the company. 
A model set of Articles known as Table A is contained 
in the First Schedule to the Act, and applies to all 
companies limited by shares, except where special 
Articles are registered which exclude or modify the 
terms of Table A. The present Table A applies to 
companies registered on or after 1st November, 
1929. To companies registered prior to 1st October, 
1906, the original Table A in the Schedule to the 
Act of 1862 ; to companies registered on dr after 
that date but before 1st April, 1909, the revised Table A 
of 1906; and to companies registered after 31st 
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Maxchj^ 1909, but before Ist November, 1929, the 
Table A in the Schedule to the Companies (Consolida- 
tioii) Act, 1908, still applies. In the case of compani^ 
registered under the Joint Stock Companies Act, 
1858, Table B of that Act applies (§ 380). 

Companies to which one of the earlier Tables apply 
can, however, adopt the current Table A by passing 
a special resolution to that effect. 

If the company is to be domiciled in Bngland, the 
docriments are registered at Bush House, London ; 
if in Scotland, at Exchequer Chambers, Edinburgh. 
These documents, and all other documents subsequently 
lodged are filed by the Registrar. Any person 
wishing to inspect them can attend at the Companies 
Registration Offices and search the alphabetical 
list of companies for the name and distinctive number 
of the company, which particulars, with the name, 
address and occupation of the applicant, must be 
entered by him on a special stamped form, for which 
he is charged a fee of 1/-. An official will hand to 
the applicant the company’s file in exchange for the 
form. The file can be examined at leisure, and, 
pencil notes taken. Copies can be obtained on pay- 
ment of the prescribed fees (§ 314). 

§ 3.— Limit of Number of Persons in Partnership* 

The Companies Act, 1929, provides that not more 
THAN TEN PERSONS Can Combine together for carrying 
on a BANKING BUSINESS NOB ACOBE THAN TWENTY 

PERSONS for carrying on any other kind of business, 
that has for its object the acquisition of gain by the 
association or by the members thereof, imless the 
association is registered under that Act, or is formed 
in pursuance of some other Act of Parliament, or 
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Letters Patent, or is engaged in working mines within 
the Stannaries (§§ 357, 358). 

An association of more than twenty persons which 
is NOT OABBiED ON FOB GAIN does not require regis- 
tration {St. James' Clvb (1852), 2 De G. M. & G. 383), 
though it is very usual to find such associations so 
registered where they are of sufficient importance, 
since the advantage of limited liability may thereby 
be secured. 

• 

An association which consists of more than the 
maximum number of persons, and which ought to be 
registered as a company, becomes an iLLBaAL 
ASSOCIATION if this is not done, and cannot sub on 
the contracts into which it has entered {Jennings v. 
Hammond (1882), 9 Q.B.D. 225). The mbmbbbs, 
however, will be personally liable fob debts 
incurred by the association in respect of goods ordered 
by them individually on its behalf. 

A loan society consisting of more than 20 members 
and which has not been incorporated, cannot recover 
from members the amount of money lent {Wilkinson 
V. Levison (1925), 42 T.L.R. 97). The Court will, 
however, order an account at the instance of members 
of an unregistered company seeking the return of 
moneys handed over to agents to be applied for a 
purpose which has been held to be illegal {Ghreertberg 
V. Cooperstein (1926), Oh. 657). 

A trade union may not register under the Com- 
panies Act {Trade Union Act, 1871 (§ 5)). 

§ 4. — Glasses of Companies under the Companies 
Act, 1929. 

Any seven or more persons or, where the company 
to be formed will be a private company, any two or 
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more persons, associated for any lawful purpose may, 
by subscribing their names to a Memorandum of 
Association and otherwise complying with the require- 
ments of the Act ill respect of registration, form an 
incorporated compan;y, with or without limited liability. 

Such a company may be either — 

{a) A COMPANY LIMITED BY SHAKES, t.e., a 
company having the liability of its members 
limited by t]:)e Memorandum to the amount, 
if any, unpaid on the shares respectively 
held by them ; or 

(b) A COMPANY LIMITED BY GUABANTEE, t.C., 

a company having the liabihty of its members 
limited by the Memorandum to such amount 
as the members may respectively thereby 
undertake to contribute to the assets of 
the eompanj’ in the event of its being wound 
up ; or 

(c) An unlimited company, i.e., a company 

not having any limit on the liability of its 
members (§1). 

A company limited by Guarantee may also have 
a share capital. An unlimited company may be 
registered with or without a capital divided into 
shares. 

A cross- classification of registered companies having 
a share capital is divided into Public and Pbivate 
Companies. A Pbivate Company is one which con- 
tains special provisions in its Articles (sec Chap. 
IV, § 8). 

The Act applies to companies incorporated or 
registered under the Acts of 1856, 1857, 1862 and 1908 
as if such companies were incorporated or registered 
under it (§§ 316, 317). 
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The principal form of registration is that of 
oompanies limited by shares, whereby each person 
becoming a member of the company acquires one or 
more of the shares into which the capital is divided, 
his liability being limited to the amount for the time 
being unpaid on the shares so held. 

The term “ One Man Company ” is often collo- 
quially applied to those companies (usually private) 
wherein substantially the whole of the shares are held 
by one person. 

§ 6. — Companies limited by Guarantee. 

Guarantee companies are those formed (with or 
witliout a share capital ) whereby each member 
undertakes to contribute up to a specified sum in the 
event of the company being wound up while he is a 
member, or within one year after he ceases to be a 
member, for payment of liabilities contracted before 
he ceased to be a member. 

Companies of this class are usually formed for 
mutual insurance, or for the promotion of art, science, 
charity, sport, or for some similar purpose. Since, 
however, they are not formed for the puipose of profit, 
they do not usually require a trading capital, but they 
can acquire the benefits of incorporation by registra- 
tion. If any trading is to be carried on, however, the 
company should have a share capital, and in practice 
the Registrar of Companies will not allow a company 
to be registered without a share capital if it appears 
to him that the members will have distinct interests 
in the profits or the capital of the company or in both. 

The Memorandum of every company .limited by 
guarantee must state — 

(a) The name of the company, with “IJmited” 
as the last word of the name (but see Chap. 

n, §6). 
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(b) Whether the neoistibred office of the 
company is to be Situate in England or in 
Scotland. 

(c) The objects of the Company. « 

{d) That the liabiuty of its members is 
LIMITED. 

(e) That each member undertakes to con- 
tribute to the assets of the company in 
the event of its being wound up while he is 
a member, or within one year after he ceases 
to be a member, for payment of the debts 
and liabilities of the company contracted 
before he ceases to be a member, and of the 
costs, charges, and expenses of W'inding-up, 
and for adjustment of the rights of the 
contributories among themselves, such 
amount as may be required, not exceeding 
A SPECIFIED amount. 

(/) In the case of such a company having a share 
capital the Memorandum must also state 
THE AMOUNT OF SHARE CAPITAL with which 
the company proposes to be registered and 
the division thereof into shares of a fixed 
amount (§ 2)’. 

The wording of the guarantee clause usually follows 
that of Table C (contained in the First Schedule to 
the Act), viz. : — “ 5. Every member of the com- 
pany undertakes to contribute to the assets of the 
company in the event of its being wound up while 
he is a member, or within one year afterwards, for 
payment of the debts and liabilities of the company 
contracted before he ceases to be a member, and the 
costs, charges, and expenses of winding-up, and for 
the adjustment of the rights of the contributories 
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among themselves, such amount as may be required 
not exceeding [ten] pounds.” 

The Memorandum must be subscribed as explained 
in ghap. ITT, § 2. 

Where the company has not a share capital the 
Articles must state the number of members with 
which the company proposes to be registered (§ 7 (2)). 

Thei’e must in the case of a company limited by 
guarantee be registered with the Memorandum special 
Articles of Association prescribing regulations for 
the company (§6). 

Where a company not having a shai'e capital, has 
increased the number of its members beyond the 
registered number, it must give notice of the increase 
to the Registrar of Comijaiiies within 16 days. In 
the event of default, the company and every officer in 
default, are liable to a fine not exceeding £5 a day 
(§§ 7 (3), 366 (D). 

Where the company has a share capital, every 
member of the company is, in the event of winding-up, 
liable for any amounts unpaid on his shares, in addition 
to his guarantee (§ 157 (3)). 

In both classes of companies the amounts guaranteed 
are in the nature of reserve liability (i.e., are only 
capable of being called up in a winding-up), and cannot 
be charged in favour of debenture holders (He Irish 
Club (1906), W.N. 127). 

In the case of guarantee companies not having a 
share capital and registered on or after the first day 
of January, 1901, any provision or resolution purporting 
to give any person a right to participate in the divisible 
profits otliorwiso than as a member is void. Any 
provision in the Memorandum or Articles, or in any 
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resolution of a company limited by guarantee, 
purporting to divide the undertaking into shares or 
interests is to be treated as a provision for a share 
capital, notwithstanding that the nominal amount 
or number of the shares or interests is not specified 
thereby (§ 21 ). 

The provisions of the Companies Act, 1929, applicable 
to companies limited by shares apply to guarantee 
companies, except that — 

A guarantee company having no share capital 
need not hold a statutory meeting (§ 113) ; 
files a special form of annual return (§ 109) ; 
and can commence business on incorporation, 
no statement in lieu of prospectus or certifi- 
cate to commence business being required 
(§§ 40, 94). 

§ 6. — Unlimited Companies. 

Few companies, with the exception of some formed 
to take over private estates, are now registered with 
unlimited liability, and many companies which were 
originally so registered have re-registered as limited 
companies under provisions now contained in § 16 of 
the Act, but where this course has been adopted, the 
rights or liabilities of the company in respect of any 
debt or obligation incurred, or any contract entered 
into prior to the change, is not affected {see below). 

The members are liable proportionately to their 
interest in the company for the whole of the debts 
of the company, and this liability is only determined 
at the expiration of one year from the date when they 
cease to be members. The members cannot bo sued 
individually ; action lies only against the company 
itself, which, whether as a going concern or in liquid- 
ation, must make calls pari passu upon the members. 
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The Memorandum of the company must state the 
NAME of the company ; whether the beoistebeb 
OPX iOE of the company will be situate in hSngland or 
Scotland ; and the objects of the company (§ 2), 
and be subscribed as explained in Chap III, § 2. 

If the company has a share capital the Articles 
must state the amount thereof with which the 
company proposes to be registered (§ 7 (1)); and 
if it has not a share capital the Articles must 
state the number of members with which the company 
is proposed to be registered (§ 7 (2)). 

Notice of any increase in the amount of capital 
or number of members must be given to the Registrar 
of Companies within 15 days of the increase under a 
penalty of £5 a day on the company and every officer 
in default (§ 7 (3)). 

A company registered as imlimited may register 
under the Act as limited, but the registration as a 
limited company does not affect the rights or liabilities 
of the company in respect of any debt or obligation 
incurred or contract entered into by, to, with, or on 
behalf of the company before the registration, and 
these may be enforc‘cd against the company, and in 
the event of the company being wound up, every 
contributory is liable to contribute to the assets of 
the company all sums due from him in respect ot debts, 
etc., contracted by the company before such registra- 
tion. 

On such registration the Registrar closes the former 
registration of the company, and may dispense with 
the delivery to him of copies of any documents with 
copies of which he was furnished on the occasion 
of the original registration of the company, but, save 
as aforesaid, the registration takes place in the same 
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manner and has effect as if it were the first registration 
of the company under the Act, and as if the provisions 
of the Acts under which the company was previously 
registered and regulated had been contained in 
different Acts from those under which, the company 
is registered as a limited company (§§ 16, 332 ; 
333 (f) (g)). 

The effect of sucli registration is to give the company 
concerned limited liability for the future ; but the 
past transactions of the company will not be affected, 
and the members will still have unlimited liability 
in respect of liabilities existing prior to the date of 
registration {Garnett and Roseley Gold Mining Co. v. 
SuUon (1865), 34 L.J. Q.B. 118). 

An unlimited company having a share capital may, 
by its resolution for registration as a limited company 
do either or both of the following things : — 

(а) Increase the nominal amount of its share 
CAPITAL by increasing the nominal amount 
of each of its shares, but subject to the con- 
dition that no part of the increased cajjital 
shall be capable of being called up except in 
the event and for the imrposes of the company 
being wound up ; 

(б) Provide that a specified i)nrtion of its uncalled 
share capital shall not be capable of being 
called up except in the event and for the 
purposes of the company being wound up 
(§53). Such uncalled capital is then known 

as RESERVE LIABILITY. 

§7. — Public Companies. 

Every company registered under the Companies Act, 
1929, or under any of the previous Acts of 1856, 1857, 
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1862 or 1908, is a public company unless its Articles 
contain all the requisite provisions necessary to 
constitute it a private company (see belou’). 

Even though there is never any invitation to the 
public to subscribe to the capital of a company, it is, 
nevertheless, a “ public ” company unless its Articles 
contain the express restrictions stated in the next 
paragraph. 

§8. — Private Companies. 

A PRIVATE COMPANY is defined under the 1929 
Act as a company which by its Articles — 

(a) Restricts the right to transfer its 
SHARES ; and 

(&) Limits the number op its members to fifty, 
not including persons who arc in the employ- 
ment of the company, and persons who, 
having been formerly’’ in the employment of 
tlio company were while in that employment, 
and have continued after the determination 
of that employment to be, members of the 
company ; and 

(c) Prohibits any invitation to the public to 
subscribe for any shai’es or debentures of 
the company. 

Where two or more persons hold one or more 
sliares in a company jointly they are for this purpose 
to be treated as a single member (§ 26). 

This definition is not restricted to companies 
limited by shares, and accordingly a company limited 
by guarantee or an unlimited company can be a 
private company if it has a share capital. A company 
having no share capital cannot be a private company, 
as it cannot comply with the above provisions. 
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A director is not an employee ior the above purposes 
{Narrnandy v. Ind^ Coopa ds Co. (1908), 1 Ch. 84). 

Private companies are entitled to certain privileges 
and exemptions. It is convenient to include these 
in this Chapter, although the matters to which they 
refer are explained in later Chapters. They are as 
follewB : — 

A private company may consist of as few as 
two members, instead of the minimum of seven 
required in the case of a public company (§ 28). 

Such companies are not required to include 
in the annual return a copy of the last balance 
sheet and auditor's report (§ 110 (3)). 

It is not necessary to forward a copy of the 
balance sheet and auditor’s report to persons 
entitled to receive notices of general meetings, 
unless, of course, the Articles so provide. Any 
member is, however, entitled to be furnished, 
within seven days after due request by him to the 
company, with a copy of such balance sheet 
and auditor’s report at a charge not exceeding 
6d. for every 100 words, imder a penalty on the 
company and every officer in default of a fine 
of £5 a day (§ 130). 

Under § 168 (4) there is no ground for winding- 
up in respect of diminution in number of members 
so long as there are at least two members. 

If a private company Anrsns its Abticlbs so that 
they no longer include the provisions required under 
§ 26, the company, as on the date of the alteration, 
ceases to be a private company, and must, within 
14 days, deliver to the Registrar of Companies a 
prospectus or a statement in lieu of prospectus in the 
special pifiBScribed form for the purpose of registration. 
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In tile event erf default, the oompany, and every officer 
responsible is liable to a fine of £50 (§ 27). 

Should a private company maks niiFAtrLT in 
COMPLYING WITH THE PROVISIONS IN ITS ABTIOLBS, 
which make it a private company, it ceases to be 
entitled to the privilegeB and exemptions above 
referred to. The Court may, however, grant relief 
in proper eases (§ 27). 

Other important differences with regard to priv^rt;^* 
companies as compared with public companies saob 
as follows : — 

(1) SueJx companies are not required to hold 
a statutoiy meeting, nor to prepare a statutory 
report (§ 113 (10)). 

(2) The restrictions upon the appointment of 
directors by the Articles do not apply (§ 140 (4)). 

(3) A statement in lieu of prospectus is not 
required to be filed so long as it remains a private 
company (§ 40 (2)). 

(4) The restrictions as to minimum subscription 
and allotment imj>osed under § 39 do not apply. 

(5) The restrictions on the commencement of 
business do not apply (§ 94 (7)), and it can there- 
fore commence business immediately it is incor- 
porated. 

(6) The provision that every company regis- 
tered after 1st November, 1929, must have at 
least two directors does not apply (§ 139). 

The restrictions of transfer which the Articles of 
a private company must contain apparently need 
not be in any particular form, the ordinary clause 
whereby the directors at their discretion are empowered 
to refuse to register any transfer of shares without 
assigning reasons being sufficient for this purpose. 
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For the restriction on transfer to be operative, there 
must be positive exercise of the power to decline 
to register by the passing of a resolution, the absence 
of a resolution to approve not being sufficient {In re 
Hackney PavUum Ltd. (1924), 1 Ch. 270). 

The Articles of a private company frequently require 
a member desirmg to transfer his shares to notify the 
board of directors of tlie number, price and the name 
of the proposed transferee, and require the board 
then to offer the membci’s shares at that puce to the 
other shareholders (commonly called the right of 
pre-emption), and compel the transfeior to tiansfer 
the shares to the acceptors, with a proviso that if the 
shares or any of them are not so accepted, the holder 
may transfer them at the same or any lugher puce 
to third parties approved by the board. In such 
a case, a proposal to accept, under the ojitioii, pait 
only of the shares offeied by the transferor is not 
good, and the transferor is entitled to sell to third 
paities, since the puce to be paid for the whole number 
of shares might well be less than that payable for a 
lesser number. The offer must be accepted according 
to its terms {Ocean Coal Co. v. Powell. Dvffryn Steam 
Coal Co. (1932), 1 ('h. 654.) 

It must, moreover, be remembered that a private 
company cannot take power in its Articles, to issue 
share warrants, smee, as these pass by meie dehvery, it 
is impossible to restrict the transfer of the shares 
referred to therein. 

Should an existing company which has not made 
any invitation to the pubhc to subscribe for shares 
or debentures, desire to become a private company, 
it can do so by altering its Articles to contain the 
relevant provisions. 
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If a private company pays e commission for under- 
writing its shares, it must file a statement in the 
prescribed form (§43 (1) (c)). There must be certified 
on the annual return that no invitation to subscribe 
for shares or debentures has been made to the public, 
and if the number of members exceeds 60, that the 
excess consists of employees or of ex-employees who 
were members when employed and have continued 
to be members since ceasing to be employed (§ 111). 

§ 9. — Companies incorporated outside Great 
Britain. 

Companies incorporated outside Great Britain which 
establish a place of business within Great Britain 
must within one month from the establishment of 
the place of business, deliver to the Registrar of Com- 
panies for registration — 

(o) a certified copy (i.e., one certified as required 
by the Companies (Forms) Order, 1929, by 
a Government Official, Notary or Com- 
missioner for Oaths or his equivalent) of tlie 
charter, statutes, or memorandum and articles 
of the company, or other instrument con- 
stituting or defining the constitution of the 
company, and, if the instrument is not 
written in the Fnglish language, a certified 
translation thereof ; 

(5) a list of the directors of the company, contain- 
ing such particulars with respect to the 
directors as are by the Act required to be 
contained with resj)ect to directors in the 
register of the directors of a company ; 

(c) the names and addresses of some one or more 
persons resident in Great Britain authorised 
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to accept on behalf of the company service 
of process and any notices required to be 
served on the company (§ 344 (1)). 

If euiiy premises Whatever, even transfer offices, are 
opened in Great Britain, the company is considered 
to have a place of business within the meaning of the 
above provisions, but not merely by reason of doing 
business through an agent {Qrant v. Anderson de Co. 
(1892), 1 Q.B. 108). 

The appropriate Registrar is decided by the country 
in which the place of business is established. If the 
company establishes a place of business, both in 
England and Scotland, the company must comply 
with the provisions in both countries (§ 350). 

If any alteration is made in — 

(1) the charter, statutes, or memorandum and 
articles of the company, etc. ; or 

(2) the directors of the company or the particu- 
lars contained in the list of directors ; or 

(3) the names and addresses of the persons 
authorised to accept service on behalf of 
the company ; 

the company must within the prescribed time, deliver 
to the Registrar for registration a return containing 
the prescribed jjarticulars of the alteration (§ 346). 

The prescribed time is 21 days, and runs from the 
date on which the documents can reasonably be 
expected to reach Great Britain (Companies (Forms) 
Order, 1929). 

When a c ompany ceases to have a place of business 
in England or Scotland, notice of the fact must be 
given forthwith to the appropriate Registrar (§ 350). 

A company incorporated in a British possession 
which has delivered to the Registrar of Companies 
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the documents stated above has the same power to 
hold land in the United Kingdom as if it were a com- 
pany mooiporatod imder the Act. This does not, 
however, affect the power of a company to hold 
lands by virtue of registration in Northern Ireland 
(§ 345). 

Every company to which the above provisions 
apply must in. every calendar year make out a balance 
sheet in such form, and containing such particulars and 
including such documents, as under the provisions of 
the Act it would, if it had been a company within 
the meaning of the Act, have been required to make out 
and lay before the company in general meeting, and 
deliver a copy of that balance sheet to the Registrar 
for registi’ation. If any such balance sheet is not 
written in the English language there must be annexed 
to it a certified translation thereof (§ 347). 

Every dominion or foreign company is required 
to file the balance shoot, even if, had the company 
been registered here, it would be a private company. 

The company must also — 

(1) in every prospectus inviting subscriptions 
for its shares or debentures in Great Britain 
state the country in w'hich the company is 
incorporated ; and 

(2) conspicuously exhibit on every place whore 
it carries on business in Groat Britain the 
name of the company and the country in 
which the company is incorporated ; and 

(3) cause the name of the company and of the 
country in which the company is incorporated 
to be stated in legible characters in all bill- 
heads and letter paper, and in all notices, 
advertisements and other official publica- 
tions of the company ; and 
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(4) if the liability of the members of the company 
is limited, cause notice of that fact to be 
stated in legible characters in every such 
prospectus as aforesaid and in all bill- 
heads, letter paper, notices, advertisements 
and other official publications of the company 
in Groat Britain, and to be affixed on every 
place where it carries on its business (§ 348). 

Any process or notice required to be served on the 
company is sufficiently served if addressed to any 
person whose name has been delivered to the Registrar 
under § 344 and left at or sent by 7 )ost to the address 
which has been so dehvered ; but 

(1) where any such company makes default in 
delivering to the Registrar the name and 
address of a person resident in Great Britain 
who is authorised to acce]Ji1 on behalf of the 
company service of process or notices ; or 

(2) if at any time all the jiersons whose names and 
addresses have been so delivered ai*e dead 
or have ceased so to reside, or refuse to accej>t 
service on behalf of the company, or for any 
reason cannot bo served ; 

a document may be served on the company by leaving 
it at or sending it by j)ost to any place of business 
established by the company in Great Britain (§ 349). 

If any company fails to comj)ly with any of the 
foregoing provisions, the company, anti every officer or 
agent of the company, is liable to a fine not exceeding 
£50, or, in the case of a continuing offence, £5 for 
every day during which the default continues (§ 351). 

For the above purposes — 

The expression “ certified ” means certified in 
the prescribed manner to be a true copy 
or a correct translation. 
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Tho expression “ director ” in relation to a 
company includes any person in accordance 
with whose directions or instructions the 
directors of the company are accustomed to 
act. 

The expression “ j)lac*p of business ” includes a 
share transfer or share I'egislration office. 

The expression “ jirospectus ” has the same 
meaning a.s when used in relation to a com- 
pany incorporated under the Act (§ 352). 

Where a company incorj)orated in the Channel 
Islands or the Isle of IVIan establishes or continues 
to have a j)lace of business in England or Scotland all 
the provisions of the Act requiring documents to be 
forwarded or delivered to, or filed with, the Registrar 
of Com})anies (other than jirovisions requiring the pay- 
ment of a foe in respect of the registration of a com- 
pany) ajiply to the company in like manner as if it were 
a company I’egistered in England or Scotland, as the 
case may be, and if the company establishes places 
of business both in England ami in Scotland the said 
provisions so aiiply as if the com]iany were registered 
both in Englaiul and in Scotland (§ 353). Such a 
company is thus virtually placed in the same position 
as a company incorporated under the Act ; the pro- 
visions are much more stringent than in the case of 
dominion and foreign comiianies. 

A foreign company can be wound up here if it 
has a branch or office, assets or creditors in tliis country, 
but if it is already in course of being wound up in the 
countiy of its original domicile the liquidation here 
is supplemental to the foreign winding-up, and the 
English liquidator will be restricted to dealing with 
the assets in tliis country {Commercial Bank of 8ovth 
Australia (1886), 33 Ch. D. 174). 





COMPANY LAW. 


[Chap. 1. 


If a fareign company merely carries on business 
by agentfe it cannot be wound up in this country 
{Lloyd Oenerale Italiano (1885), 29 Oh. D. 219). 

There are also stringent provisions as to the issue, 
cumulation or distribution in Great Britain of pros- 
pectuses, offers for sale, etc., of dominion and foreign 
companies. These are dealt with hereafter in Chap. 
VI, § 9. 
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REGISTRATION OF A COMPANY. 
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CHAPTER TI. 


REGISTRATION OF A COMPANY. 

§ 1. — The Promotion of a Company. 

A registered company may bo formed either for the 
purpose of transferring a business already in existence 
from private to corporate ownership, or for the purpose 
of commencing an entirely new business. 

The preliminaries incidental to the formation of 
the company arc usually carried out by one or more 
persons called “ promoters.” Apart from a reference 
to the meaning of the term in § 37 of the Act, as 
applicable to that section, there is no statutory defini- 
tion of “ promoter,” and the Courts are very reluctant 
to define exactly what a promoter is. It is a question 
of fact in each case as to whether a person has so 
related himself to the process of registering a company 
as to be deemed a promoter of it. The absence of 
precise definition makes it more diificnlt for a person 
to be active in the promotion of companies and yet 
to keep outside the strict legal conception of a 
promoter so as to avoid the obligations to which, 
as will be seen, promoters are subject (see dictum of 
Bowen L. J. in Whaley Bridge Printing Co. v. Green 
(1880), 6 Q.B.D. 109). A registered company may 
act as promoter and in modern company practice 
this is generally found to be the case, a company or 
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syndicate often being specially formed for that purpose. 
In some instances the vendor of the property, bu»ness 
or other enterprise which the company is to acquire 
may himself act in the capacity of promoter. 

The promoter, if a business is to be acquired, 
enters into negotiations for the acquisition of the 
business and agrees terms with the vendor, in con- 
sequence of which a provisional agreement is often 
entered into upon the terms of which the company 
to be formed will ultimately acquire the property. 

The promoter must settle the company’s name 
and ascertain that it will be accepted by the Registrar 
of Companies. He must also determine the domicil, 
objects and capital of the company, arrange for any 
special provisions in the company’s Articles, the 
nomination of directors, solicitors, bankers, brokers, 
auditors, and secretary, and the registered office of 
the company. Ho arranges for the printing of the 
Memorandum and Articles of Association of the 
company, the registration of the company, the issue 
of a prospectus if a public issue is necessary, and is, in 
fact, responsible for bringing the company into 
existence for the objects which the promotion has in 
view. 

The acquisition of a business, property, concessions 
or other rights which it is desired to transfer to the 
company on its formation is generally subject to a 
contract prior to the registration of the company. 
To that contract the company, which does not then 
exist, cannot be a party. Accordingly, the negotia- 
tions must take between the vendor of the 

property concerned and the promoter or some other 
person as trustee for the projected company, and 
frequently a formal contract is executed by those 

c 
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parties. In such a case the trustee for the company 
should for his own protection, expressly stipulate 
that he is to be relieved of any personal liability on 
the contract, in the event of the company not being 
formed within a prescribed period, or refusing or 
omitting upon formation to take over the rights 
and obligations of the “ vending agreement ” by a 
contract of novation. Otherwise he will be personally 
liable under the contract entered into with the vendor 
(Kelner v. Baxter (1866), L.ll. 2 C.P. 174). Apart 
from a novation, the company cannot be bound 
by that contract, and cannot enforce or ratify it, even 
if the Articles purport to “ adopt ” the contract 
{Northumberland Avenue Hotel Co. (1886), 33 Ch. D. 
16). This is so because when the transaction was 
originally made, the company had no c'xisteiice in 
law so that no person could have been authorised 
to act on its behalf {Kelncr v. Baxter, supra ; Natal 
Land Go. v. Pauline Colliery Syndicate Ltd. (1904), 
A.C. 120). The effect of a “ novation ” is to ex- 
tinguish by agreement the contract between the 
vendor and the jiromoter or ti’ustee, and to sub- 
stitute a new contract on the same terms between 
the vendor and the company. 

To avoid these difficulties, it is now common for a 
draft agreement only to be pre])ared and initialled 
for reference by the solicitors or by the directors 
named in the Articles. A clause is then inserted in 
the Memorandum or Articles referring to this draft 
agreement which it is intended that the company 
should, upon registration, execute as a contract. 
Until it is executed of course neither party is bound. 

Persons who perform duties {e.g., the preparation 
of the Memorandum and Articles of Association) in 
contemplation of the formation of the company 
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should look to the promoter for their remuneration, 
since the company itself would not be liable. Thus, 
where a solicitor had prepared the Memorandum and 
Articles on the instructions of persons who became 
the directors of the company, it was held that the 
eompany was not liable, in spite of the fact that it 
had the benefit of the work (re English and Colonial 
Produce Co. (1906), 2 Ch. 435). The persons upon 
whose instructions the work was done would alone 
be liable (Kelner v. Jiaxler, supra). 

If the company is registered before the vending 
contract is made it can, of course, be entered into 
by the company itself ; but the directors must bcmA 
fide exercise their judgment upon it, and if they are 
not an independent board (e.g., they are the same 
persons as, or nominees of, the vendors), the company 
may repudiate the contract (Lagunas Nitrate Co. v. 
Lagunas Syndicate (1899), 2 Ch. 392 ; Erlanger v. 
New Sombrero Phosphates Go. (1879), 3 App. Gas. 1218 ; 
Oluckstein v. Barnes (1900), App. Cas. 240). 

As soon as the promoter begins to act for or 
promote the company he is in a fiduciary position 
and must disclose any profits made by the promotion 
(Oluckstein v. Barnes (1900), A.C., 240). 

Where a secret profit is made by a person who is 
a promoter at the time the profit accrues, the company 
is entitled to claim damages for broach of his fiduciary 
duty and to require him to account for the profit. 
If he is also the vendor to the company it may re- 
pudiate the contract of sale ; but neither damages 
nor the secret profit can be claimed by the company 
if, at the time the vendor himself acquired the subject- 
matter of the contract of sale, he was not already 
in a fiduciary position as regards the company, i.e.. 
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if he had not then begun to be a promoter of it (Leeds- 
and Hanley Theatres of Varieties (1902), 2 Ch. 809). 

Profits are “ secret ” unless disclosed to an inde- 
pendent board, or to all subscribers for shares, at 
the time the contract with the company is made 
(Lagunas Nitrate Co. v. Lagunas Syndicate^ supra). 
A promoter is not required to account for profits 
made before he became under fiduciary obligations,, 
but he must disclose his interest, and if he is selling 
his own property, the company must, on coming into 
existence, be informed that the vendor and the 
promoter are the same person (Bentinck v. Fenn 
(1888), 12 A.C. 652 ; Ladywell Mining Co. v. Brookes 
(1887), 35 Ch. D. 400). 

Where a person had been induced by the fraudulent 
misrepresentation of other promoters to subscribe 
funds towards the purchase of property to be sold to 
the company by the promoters, for which he received 
shares and debentures of a nominal value considerably 
in excess of the amount paid, the shares (although 
ultimately worthless) having acquired a fictitious 
value through fraudulent acts of the promoters, he 
was regarded as being himself one of the promoters 
of the company and, as he had dealt with them as 
validly issued, he was held to be liable to account 
for the profits which he had made out of the shares, 
although owing to the fact that no prospectus or state- 
ment in lieu of prospectus had been filed, they were 
void when issued (Jubilee Cotton Mills Ltd. v. Lewis 
(1924), A.a 958). 

The consideration for the services of the promoter 
is usually paid out of the purchase money. In any 
case it must be disclosed in a prospectus or statement 
in lieu of prospectus issued or filed by the company. 



f 1.] BBOI8TBATIOK OV A OOMPANIT. 37 

The promoter is liable for the preliminary expenses” 
attendant upon the inoorpofation of the company 
imless the company actually agrees to pay them. It 
has been pointed out that a company cannot ratify 
contracts entered into before it was in existence, and 
therefore it can only make itself liable by agreement 
under seal or for valuable consideration after it has 
been registered. 

The promoter, il such an agreement is so entered 
into, should be sure that there is a fresh consideration, 
since the past consideration will not be sufficient 
to render the company liable ; and if fully paid shares 
are issued for the services of promotion there must 
be valuable consideration, otherwise the allottee will 
be liable to pay up the nominal amount thereof 
{Eddyslone Marine Insurance Co. (1893), 3 Ch. 9). 

The amount or estimated amount of the PBX- 
IjTminaby expenses must be stated in the prospectus 
and an account or estimate thereof must appear in the 
statutory report. These expenses include such items 
as the cost of registering the company, filing necessary 
documents, stamp duties, and fees thereon ; cost of 
preparing and printing Memorandum and Articles 
of Association ; cost of preparing, printing, and 
circulating the prospectus ; cost of all preliminary 
agreements, including stamp duties i cost of pre- 
paring and printing share certificates, debentures, 
debenture trust deed, letters of allotment and necessary 
stamp duties relating thereto ; cost of the original 
books and of the company’s seal ; valuers’ fees for 
valuing assets proposed to be acquired, and account- 
ants’ charges for certifying profits, etc. 

The company usually takes powers in the Memo- 
randum or Articles to pay the preliminary expenses ; 
if this power is not taken, however, the company 
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can still pay them, including commission for placing 
shapes {Licensed VictttaUers' Mutual Trading Associa- 
tion (1B89), 42 Ch. D. 1 ; Metropolitan Coal Consumers' 
Association v. Scrimgeour (1895), 2 Q.B. 604). 

Such powers contained in the Memorandum or 
Articles do not, however, give a right of action against 
the company to promoters and others in respect 
of such expenses {Rotherham Chemical Go. (1884), 
26, Ch. D. 103.) 

§ 2. — Preliminaries to Incorporation. 

Before a company can be registered there must be 
filed with tlie Registrar of Companies for that part 
of Groat Britain {i.e., England (which includes Wales) 
or Scotland), where the company is to be domiciled : 

(1) The Memorandum op Association (§ 12), 
signed by at least seven members in the case 
of a public company, or two in the case of 
a private company (§1); in the case of a 
company having a share capital each sub- 
scriber must state opposite his signature the 
number of shares he takes, and cannot take 
less than one share (§2). The signature of 
each subscriber must be attested by a witness 
(§3). 

(2) The Articles op Association (§§ 6, 12), 
signed by the signatories to the Memorandum 
in the presence of a witness who must attest 
the signature (§ 12). 

In the case of a company limited by shares. Articles 
can be dispensed with unless it is a private company. 
If no Articles are filed. Table A applies, but the 
Memormidum must be endorsed : ** Registered without 
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Articles of Association.*’ The form of the Memo- 
randum and in the case of .companies other than those 
limited by shares, the Articles must be as near the 
specimens in Tables B, C, D, or E, as circumstances 
admit (§ 11). 

(3) A STATEMENT OF THE NOMINAL CAPITAL. 

(4) A STATUTORY DECLARATION (i.e., a Solemn 
declaration made before a Commissioner for 
Oaths or Justice of the Peace, etc.), by a 
solicitor of the Supreme Court engaged in the 
formation of the company or by a person 
named in the Articles as a director or 
secretary of the company, that all the 
requirements of the Act in respect of regis- 
tration an<l of matters precedent or incidental 
thereto have been complied with (§ 16 (2)). 

The above documents are all that are necessary 
for a private company. In the case of a public 
company having a share capital there must be filed, in 
addition to the above, the following documents : — 

(5) A list of the persons who have consented 
to be directors of the company (§ 140 (3)). 

(6) If the first directors are appointed by the 
Articles — 

(а) the WRITTEN CONSENT OF THESE DIRECTORS 

TO ACT, signed by themselves, or by an 
agent duly authorised in writing, and 

(б) An undertaeinq in writing signed by 

EACH SUCH DIRECTOR TO TAKE from the 

company and pay for his qualification 
SHARES (if any) unless he has signed the 
Memorandum for a number of shares not 
less than his qualification (§ 140 (1)). 
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§ 3.— Fees on Registration. 

The following are the provisions as to the fees 
required to be paid to the Registrar of CSompanies 
under the Aet : — 

§313. — (1) There shall be paid to the registrar in respect of 
the several matters mentioned in the Table set out in the Tenth 
Scliedule to this Act the several fees therein specified. 

(2) All foes paid to the registrar in pursuance of this Act shall 
be paid into the Exchequer. 

Tenth Schedule. 

Table of Fees to be paid to the Keoistrab of Companies. 

I. By a company having a share capital. 

£ s. d. 

For registration of a company whose nominal share capital does 

not exceed £2.000 .. .. .. .. .. .. 200 

For registration of a company whose nominal share capital exceeds 
£2.000. the following fees, regulated according to the amount 
of nominal share capital (that is to say) : £ s. d. 

For every £1,000 of nominal share capital, or 

part of £1,000. up to £5,000 . . 1 0 0 

For every £1,000 of nominal share capital, or 
part of £1,000. after the first £5,000 up 
to £100.000 0 5 0 

For every £1,000 of nominal share capital, or 

part of £l,000, after the first £100,000 0 1 0 

For registration of any increase of share capital made after the 
first registration of the company, the same fees per £1,000, or 
part of £1,000, oh wo'^ild have been payable if the increased 
share capital had formed part of the original share capital at 
the time of registration : 

Provided that no company shall be liable to pay in respect of 
nominal share capital, on registration or aftera'arrls, any 
greater amount of fees than £50, taking into account in the 
case of fees payable on an increase of share capital after 
registration the fees paid on registration. 

For registration of tiny existing company, except such companies as 
are by this Act exempted from payment of fees in respect of 
registration under this Act, the same fee os is charged for 
registering a new comiJany. 

For registering any document by this Act required or authorised 
to be registered or required to be delivered sent or f orwarded 
to the registrar other than the memorandum or the abstract 
required to be delivered to the registrar by a receiver or 
manager or the statement requimd to be sent to the 
registrar by the liquidator in a winding-up in England . * 0 6 0 

For making a record of any fact by this Act required or 

authorised to be recorded by the registrar .. .. 0 5 0 
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11. By a company not having a chare capital. 

For registration of a company whqe” number of members, as 
stated in the articles, does not exceed 25 . • 

For registration of a company whose number of members as stated 
in the articles exceeds 25, but does not exceed 100, the 
above fEJo of £2 with an additional £1 for every additional 
25 momlMsrs or loss after tho first 25. 

For registration of a company whose number of members, m 
stated in the articlrs, exceeds IQO, but is not stated to be 
unlimited, a fpo of £5, with an additional 5s. for every 
60 members or less after the first 1 00. 

For registrotion of a company in which tho niunber of members 
18 stated in the artirles to be unlimited 

For registration of any in crease in the number of members 

after the registration of the company in rospecl of every 50 
members, or leas than 50 members, of that increase . . 

Provided that no company shall be liable to pay on the whote a 
greater fee than £20 in respect of its number of members, 
taking into account the fee paid on the first registration of 
the company. 

For repiatration of any existing company, except such companies 
os are by this Act exempted from payment of ft'cs in respect 
of registration under this Aet, the same fee as is charged for 
registering a new company. 

For rpnihtennK any dor-nmout by t)iiB Aft roqnirecl or autboriBfd to 
he registered nr rcquiieil to b€‘ delivered, sent or forwarded 
to the ri'RiHtrar, othpr than thnmcinnrand\ini ortho abstrnrt 
Teuuircd to hf doUvorod to the roffistmr by a rpeeivpr or 
manoRPT or iho stdlpmpnt ipquiipil to >)p hpi* 1 to the 
roRistrar by the liqiiiilator in a windinR-iiii in EnRland . . 

For makinp a ree ord of any fael by thiB Act i nquired or nuthorispd 
tn hi‘ reeurded hj the registrar 


£ s. d. 
2 0 0 

20 0 0 

0 5 0 


0 5 0 
0 5 0 


The Memorandum of Asstfciation must he im- 
pressed with a ten .shilling deod stamp (§3), and with a 
fee stamp according to the nominal capital as stated 

above. 

The Articles must be impressed with a ten shilling 
deed stamp (§9), and with a fee stamp of five shillings. 

An ad vedorem stamp duty is also imposed on the 
statement of nominal capital at the rate of ten shillings 
for each hundred pounds or fraction of one hundred 
pounds of the nonimal capital j and a similar duty 
must bo paid upon any increase of capital subsequently 
registered (Stamp Act, 1891, § 112 ; Revenue Act, 1899, 
§ 7 ; Finance Act, 1920, § 39 ; Finance Act, 1933, § 41). 
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Sach of the other documents must be stamped 
with a companies registration fee of 5/- per document. 
l!lie undertaking of directors to take up their qualifi- 
cation shares (if any) must bear a 6d. stamp for each 
director if the nominal value of the qualification 
exceeds £5. 

Owing to the great increase in amalgamations, etc., 
and to the formation, within recent years, of a large 
number of companies for the purpose of acquiring a 
controlling interest in companies already in existence, 
provision was made in the Finance Act, 1927, § 65 
(amended by the Finance Act, 1928, § 31, and Finance 
Act, 1930, §41), whereby relief is afforded in con- 
nection with the ad valorem duty and stamp duties 
which, in ordinary circumstances, would be payable. 
Relief is also given in respect of stamp duties which 
would otherwise bo jiayable on the transfer of property 
or shares. As amended, the section is as follows : — 

§55. — (1) Jf lu coiinpftinn with h Hf heme for the ret onst ruction of any 
company or Lonipanics or the unial^amation of any c oinpameu, i1 ib Hhown 
to the HatihfaitiDii ol the Uommissi oners of Inlaiid Rtvpnut that tJicre txist 
the following i oiiditioiiH that is to sajr - 

(a) That a company with limited liability iq to be iLgiatcred, oj that since 
tho rommi ni eineiit ni this Ai t a t ompHiiy had Lk cn me orpoi aled hv 
lottois patent or Art of Parliament oi the iiomniHl shaie cayiita] of 
a Lompixny huh bepn iniKoned, 

(&) That the company (in this si i lion rcfeiicd to as the “ tiaiiufL)ic.o com- 
pany”) ih to bb legialuipcl or has hopu ini orporatod oi has iiit leased its 
capital ^ith a view to the ai quisition eilhpi ot t]\h undiitakmg of, or 
of not leHB than ninety pei rent of the issuod sliaio capital of any 
particular existing company, 

(c) That the < otihicIc ration for the EKquisition (r xcepl such part thereof as 
r oiisiHta in the transfoi to or discharge b-y the tianfaferoe c ompoJiy of 
liabilities of the existing company) r rmsists as to not Irns than ninety 
per 4 ent thereof — 

(i) where an undertaking is to ho arqiiired in the issue of shares m the 
transferee c ompany to the existing company nr to holders of shares in 
the existing eompany , or 

(li) where shares arc to bo acqiined, in the issue of slinroM in the trans- 
feree company to the holders of shaies m the existing company m 
exchange foi the shares held by them in the existing company , 

then subipct to the provisions of this section — 

(A) The nommal share capital of the transferee company, or the amount 
by which the capital of the transferee company has been increased, as the 
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case may be, Bliall, fnr the purpose of computing tlie atamp duty chargeable 
in reapoct of tliat capitals l>e treated as being reduced by either — 

(1) an amount equal to the amount of the share capital of tlm existing 
company '*'[iii respect of which stamp duty has been paid, or relief 
has been allowed under the provisir ns of this section] ; or, in the oaae 
of the acquisition of a part of an undertaking, equal to such pro- 
portion of the said share capital as the value of &at part of the under- 
taking boEurs to the whole value of the undertaking ; or 

(ii) the amount to be credited as paid up on the shares to be issued as 
such consideration as aforesaid, and on the stores, if ony, to he issued 
to eredifors of the existing company in consideration of the release of 
debts [whether secured or unsecured) dw or accruing due to them from 
the existing company or of the assignment of such debts to the transferee 
company^ 

whichever amount is the less ; and 

(B) Stamp duty under the heading “ Conveyance or Transfer on Sale ** 
in the First Schedule to the Stamp Act, 1691, shall not be chargeable on 
any instrument made for the purposes of or in connection with the transfer 
of the undertaking or shares, or on any instrument made for the purposes of 
or %7i connection with the assignment to the transferee company of any debts, 
secured or unsecured of the existing company ^ nor shall any such duty be 
chargeable, imdor section twelve of the Finance Act, 1695, on a copy of any 
Act of Parliament, or on any instrument vesting, or relating to the vesting 
of the undertaking or shares in the transferee company : 

Provided that — 

(a) no Huc^h instrumont shall deemed to be duly stamped iinloas either 
It Ls stamped with the dutv to which it would but for this section bo 
liable or it has in acfordaiiee with the provisions of sortion twelve of 
the Stamp Act, 1891, boon stamped with a prirtirular Btamj) denoting 
rithcr that il is not rharcceablo with any duty or that it is duly 
8tnm[H‘d ; and 

(b) ill the rase of an instrument made for the {lurpuses of or in coiuiertion 
wjtli 11 transfer to a company within the nipaning of the Companies 
Act, 1920, the provisions of paragraph (B) of this subsnetioii shall not 
ajiply uiilesb the instrument is either — 

(i) pxeruled within a |>erjod of twelve months from the date of the registra- 
tion of the traiisferne compaaiy or the dale of the resolution for the 
incrc‘a,se of the noiniiial share capital of the transferee company, aa 
the ease may be ; or 

(ii) made for the purpose ut effecting a eoiivc'yanec* or transfer in pur- 
suanpB of on agrc^enient whirli has been fileci, or particulars of which 
have been filed, with the registrar of eompanies within the said period 
of twelve months ; and 

(d) the foregoing provision unth respect to t?i6 release and assignment of debts 
of the existing company shall not, except in the case of debts due to banks 
or to trade creditors, apply to debts which were incurred less than two years 
before the proper time for making a claim for exemption under this section, 

(2) For the puriioses of a ['laiin for exemption imder paragraph (B) of 
subsection (1) of this section, a company which has, in connection with a 
scheme of reconstruction or amalgamation, issued any unissued share capital 
shall bo treated as if it had increased its nominal share capital. 

(3) A company shall not be doeraeii to be a particular existing company 
within the meaning of this section unless it is provided by the memorandum 
of association of, or the letters patent or Act incorporating, the transferee 
company that one of the objects for which the company is established is 

* The words In parenthesis do not operate with regard to any amalgamatlcm or rs- 

eonstruction effected after the cennmen cement nf the Finance Act, 1930 ( lat Augnst, 1080). 
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the aDqutBition of the undertaking of, or shares in, the existing eompany^ 
or unless it appears from the resolution, Act or other authority for the 
increase of the capital of the transferee company that the increase is author- 
ised for the purpose of acquiring the undertaking of, or shares in. the existing 
company. 

(4) In a case where the undertakings of. or shares in. two or more com- 
panies are to be acquired, the eunount of the reduction to be allowed 
under this section in respect of the stamp duty chargeable in respect of the 
nominal share capital or the increase of the capital of a company shall be 
computed separately in relation to each of those companies. 

(5) Where a claim is made for exemption under this section, the Com- 
missioners of Inland Revenue may require the delivery to them of a statutory 
declaration in such form as they may direct, made in England by a solicitor 
of the Supreme Court or in Scotland by an enrolled law agent, and of such 
further evidence, if any, as the Commissioners may reasonably require. 

(0 ) If— 

(a) where any claim for exemption from duty under this section has been 
allowed, it is subsequently found that any declaration or other evidence 
furnished in support of the claim was untrue in any material par- 
ticular, or that the conditions specified in subsection (1) of this section 
are not fulfilled in the reconstruction or amalgamation nja actually 
carried out ; or 

(b) where shares in the transferee company have been issued to the existing 
company in consideration of the acquisition, the existing company 
within a period of two years from the date, as the cose may be, of the 
registration or incorporation, or of the authority for the increase of the 
capital, of the transferee company ceases, otherwise than in consequence 
of re eonst ruction, amalgamation or liquidation, to be Ihe beneficial 
owner of the shares so issued to it ; or 

(c) where any such exemption has been allowed in connection with the 
acquisition by the transferee company of shares in another company, the 
transferee company within a period of two years from the date of its 
registration or incorporation or of the authority for the increase of its 
capital, os the case may lie, ceases, otherwise than in nonsequonce of 
reconstruction, amalgamation or liquidation, to be the beneficial owner of 
the shares so acquired ; 

the exemption shall bo deemed not to have been allowed, and an amount equal 
to the duty pemittod shall become payable forthwith, and shall lie recover- 
able from the transferee company os a debt due to His Majesty, together 
with interest thereon at the rate of five per cent, per annum in the case of 
duty remitted imdcr paragraph (A) of sub-section (1) of this section from 
the date of the registration or incorporation of the transferee company or the 
increase of its capital, os the case may be, and in the case of duty remitted 
under paragraph (H) of the said subsection from the date on which it would 
have become chargeable if this Act had not passed. 

(7) If in the case of any scheme of reconstruction or amalgamation the 
Commissioners of Inland Revenue are satisfied that at the proper time for 
making a claim for exemption from duty under subsection (1 ) of this section 
there were in existence all the necessary conditions for such exemption other 
than the condition that not less than ninety per cent, of the issued share 
capital of the existing company would be acquired by the transferee company, 
the Commissioners may, if it is proved to their satisfaction that not less than 
ninety per cent, of the issued capital of the existing company houa under the 
scheme been acquired within a period of six months from the earlier of the 
two following dates, that is to say — 

(a) the last day of the period of one month after the first allotment of 
shares made for the purposes of the acquisition ; or 
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(6) the date on which an invitaiion waa iBflued to the ahareholderB of the 
existing company to accept shares m the transferee company ; 
and on production of the instruments on which the duty paid has been im> 

e ressed, direct repayment to be made of such an amount of duty as would 
ave been remitted if the said condition had boon origmally fulfilled. 

(8) In this section, unless the context otherwise requires — 

Referenres to the unJertaking of an existing company include referenoea 
to a part of the undertaking of an existing rompany . 

The expression shares mcludes stock. 

Noth. — the words iUUtciaed are the amendments made by the Finance 
Act, 1928. 

« 

Tlie above provisions cover the following cases : — 
(1) Where a limited company is formed or an 
existing limited company’s capital is increased 
for the purpose of buying up the undertaking 
(i.c., the business) or part of the undertaking 
of another company, and at least 90% of 
the consideration for the acquisition (other 
than any arrangements for taking over or 
paying off creditors) consists of the allot- 
ment of shares in the buying company 
to the vending company or to the vending 
company’s members. 

(2) Where a limited company is formed, or an 
existing limited company increases its 
capital, for the purpose of acquiiing at least 
90% of the issued share capital of another 
company. In this case, the buying company 
becomes a holding company, and if at least 
90% of the consideration consists of the 
allotment of vshares in the holding company 
to the shareholders of the existing company 
in exchange for their shareholdings, the 
scheme comes within the relief provisions. 

In either of the above cases, for the purposes of 
charging the capital duty of 10/- per cent, on the 
nominal capital or increased capital, as the case may be, 
that capital is to be reduced by an amount equal to the 
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share capital of the vending or subsidiary company. 
If, however, only part of the luidortaking of the 
vending company is acquired then the reduction is 
that proportion of the share capital of the vending 
company wliich the part of the undertaking acquired 
bears to tlie whole undertaking. But if the shares 
issued as consideration are partly paid, only the 
amount credited as paid up (including the amount 
credited in shares issued to creditors in considera- 
tion for the release or assignment of debts) is available 
for relief, if this is less than the amount ascertained 
by taking the jn’oportion of the share capital mentioned 
in the last sentence above. 

No stamp duty is chargeable on any contract, 
transfer or assignment made for the purpose of trans- 
ferring to the buying or holding company, the under- 
taking or shares or debts due to creditors of the 
vending company, providing the contract, etc., is 
duly stamped with a “ denoting stamp ” sliowing 
that it is not chargeable with duty ; and is executed 
within 12 months from the date of registration of 
the new company or increase of ca])ital, as the case 
may be, or is made to give effect to an agreement (or 
particulars thereof) filed with the Registrar of Com- 
panies within such 12 months. (The agreement here 
referred to is that required on an allotment of shares 
for a consideration other than cash.) The debts due 
to creditors other than banks or trade creditors must 
have been incurred more than two years prior to the 
time of claiming exemption. For the jmrjiose of 
exemption from contract, etc., stamp duty, a company 
which issues any unissued capital for the purpose of 
a reconstruction or amalgamation, is included in the 
relief (although no relief from capital stamp duty is 
available). 
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Fco" the purposes of relief from any of the duties, 
the newly formed buying company’s Memorandum 
of Association must include as one of its objects the 
acquisition of the imdertaking or shares of the vendor 
company, or in the case of an existing company 
increasing its capital, the resolution must state the 
purpose of the increase. 

If two or more companies are inA'^olved as vending 
companies, the relief is to be computed separately 
for each com])any. 

The relief will be disallowed, and the appropriate 
duties, Avith interest at 5 % per annum, charged where — 
(a) it is subsequently found that any material 
y)articular in the claim was untrue, or 
(&) the conditions are not fulfilled ; or 

(c) Avithiii two years the vending company parts 

with the shares issued to it, otherwise than 
on reconstruction, amalgamation or liquida- 
tion ; or 

(d) Avithin tA\’^o years the holding company parts 
with the shares acquired otherwise than on 
reconstruction, etc. 

The Commissioners may allow relief from capital 
duty to a holding company, where all the other con- 
ditions are satisfie<l, if the acquisition of 90% or 
more of the shares in the vending company is com- 
pleted Avibhin six months from the issue of the inAdta- 
tion to the members of the vending company to 
exchange their shares, or seven months from the first 
allotment of shares for the purposes of the acquisition , 
if earlier. In such a case, the duty already paid will 
be repaid. 

It has been held that for the purposes of § 55, Finance 
Act, 1927, the legal as well as the equitable title must 
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pass in order to constitute an “ issue ” of shares ; 
where the transferee company sent out allotment 
letters, with forms of renunciation attached, to the 
shareholders of the transferor company, and so many 
of them renounced that of the first registered share- 
holders m the transferee company, those who had 
been shareholders in the transferor company held 
less than 90 per cent, of the shares m the new company, 
this did not constitute an issue of shares to the old 
shareholders entitling the company to relief {Osioald 
TUlotsony Ltd. v. Commtssiomra of Inland Revenue 
(1932), 48 T.L.R. 582). 

§ 4. — Certificate of Incorporation. 

When the proper documents have been lodged, 
the preseribed fees paid, and the Registrar is satisfied 
that all matters precedent and incidental to registration 
have been complied with, he issues to the company a 
Certificate of Incorporation certifying that the com- 
pany is incorporated, and in the case of a limited 
company that the company is limited (§13 (!))• 

In practice, the certificate is issued, provided every- 
thing is in order, on the second official day following 
the payment of the fees. 

§ 5. — The Effect of Incorporation. 

Erom the date of incorporation mentioned m the 
certificate of incorporation, the subscribers of the 
Memorandum, together with such other persons as 
may from time to time become members of the 
company, are a body corporate by the name contained 
in the Memorandum, capable forthwith of exorcising 
all the functions of an incorporated company, and 
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having perpetual succes 9 ion and a common seal, 
but with such liability on the part of the members 
to contribute to the assets uf the company in the 
event of its being wound up as is mentioned in the 
Act (§ 13 (2)). 

The importance of the separate identity of 
a company was well illustrated in Salomon v. 
Salomon tfe Co., Ltd. ((1897), A.C. 22), where 
Salomon sold his business to the company, 
which was formed for the purpose. His wife, 
daughter and four sons took up one £1 
share each, Salomon took 20,000 £1 shares 
as part of the consideration for the transfer 
of the business, the balance of the purchase 
price being satisfied by the issue to him of 
£10,000 debentures in the company, which 
gave him a charge over the assets. The 
company was subsequently wound up, the 
assets being then worth £6,000, and the 
creditors other than Salomon amounting 
to £7,000. The unsecured creditors claimed 
that Salomon and the company were one 
person, and therefore the company could not 
owe him £10,000 on the debentures, and that 
the assets should be applied towards paying 
their debts. It was held by the House of 
Lords that as soon as the company was 
duly incorporated it became in the eyes of 
the law a separate ffbson from Salomon, and 
Salomon, although virtually the holder of 
all the shares in the company was none the 
less also a creditor secured by his debentures 
and as such was entitled to repayment in 
priority to the unsecured creditors, i.e., he 
took the £6,000 available, and the other 
creditors got nothing. 

D 
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A registered company has power to hold lands, but 
if it is a company formed for the purpose of promoting 
art, science, religion, charity or any other like object 
not involving the acquisition of gain by the company 
or by its individual members, it cannot hold more than 
two acres of land except by licence of the Board of 
Trade (§ 14). 

The Certificate of Incorporation is conclusive 
EVIDENCE that the requirements of the Act in respect 
of registration and matters precedent and incidental 
thereto have been complied with and that the company 
is duly registered (§ 15). It is tlierefore conclusive 
evidence that there is a company and that company 
is duly incorporated {Hammond v. Preniice Bros., 
Ltd. (1920), 1 Ch. 201). The existence of the company 
operates from the earliest moment of the day of 
incorporation stated in the certificate {In re Jvhilee 
Cotton Mills, Ltd. (1924), A.C. 958). 

The Certificate of Incorporation is only conclusive 
evidence that the company is authorised to be regis- 
tered so far as ministerial (i.p., administrative) acts 
are concerned {British Association of Glass Bottle 
Manufacturers v. Nettlefold (1911), 27 T.L.B. 527). 
It is not conclusive evidence that the company is 
one which could lawfuDy be registered, e.g., that it 
is not in reality a trade union, which cannot lawfully 
be registered under the Companies Act {ihid. and 
§ 382 (7) ; Trades Union Act, 1871, § 5) ; nor is it 
conclusive as to the legality of the company’s objects 
(Bowman v. Secular Society (1917), A.C. 406). 

A private company can commence business 
immediately upon incorporation, but a pubh'c com- 
pany having a share capital must obtain a certificate 
entitling it to commence business (§ 94) {see Chap. 
VII). 
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§ 6. — Special provisions applicable to Associa- 
tions not for profit. 

As already stated, a company formed for the 
PROMOTION OF ART, SCIRNOR, BRUOION, OHAKETY 
OB ANY OTHRB lABR OBJRCT NOT INVOLVING THR 
ACQUISITION OF GAIN by tho Company or its members, 
cannot hold more than two acres of land without 
the licenrp of the Board of Trade (§ 14). 

Where it is pmved to the satisfaction of the Board 
of Trade that an association about to be formed as a 
limited company is to be formed for promoting 

OOMMRRCR, ART, SCIRNCR, BRLIGION, CIIABITY, OB 
ANY OTHRB XTSRFUL OBJRCT, and intends to apply its 
profits (if anj’’) or other income in promoting its objects, 
and to PROHIBIT THR PAYMRNT OF ANY DIVIDBND tO itS 
members, tho Board may by licenro direct that the 
association may be registered as a company with 
limited liability, without thr addition of the 
WORD LiIMITRD to its name, and the association 
may be registered accordingly. 

This licence may be granted on such conditions 
and subject to such regulations as the Board think 
fit, and those conditions and regulations are binding 
on the association, and must, if the Board so direct, 
be inserted in the Memorandum and Articles, or in one 
of those documents. 

The association on registration enjoys all the privi- 
leges of ordinary limited companies other than their 
unqualified power to hold lands, and is subject to all 
their obligations, except those of using the word 

Limited as any part of its name, and of publishing 
its name, and of sending lists of members to the 
Ttegistrar of Companies. , 

The licence may at any time be revoked by the 
Board of Trade, and upon revocation the Registrar 

r» 2 
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enters the word “ Limited ” at the end of the name 
of the association upon the register, and the associaticm 
ceases to enjoy the exemptions and privileges stated 
above ; but before a licence is so revoked the Board 
must give to the association notice in writing of their 
intention, and afford the association an opportunity 
of being heard in opposition to the revocation. Where 
the name of the association contains the words 
“ Chamber of Commerce,” this notice must include 
a statement to the effect that the company must, 
within a period of six weeks from the date of the re- 
vocation or such longer period as may be allowed 
by the Board of Trade, change its name to one that 
does not contain those words (§§ 18, 19 (3)). 

It will be observed that any company to which a 
licence to dispense with the word “ Lomited ” has been 
granted under the provisions of § 18, is not required 
to publish its name under § 93 (see Chap. VIII, § 2), aa 
in the case of other companies, nor need it include in its 
annual return a list of members. It must, however, 
file a copy of the Register of Directors. 

In many cases these associations Eire incorporated 
as companies hmited by guarantee, and reference 
should therefore be made to Chap. I, § 6. 

§ 7. — Registration under the Act of Companies 
not formed under the Act of 1929. 

Any company formed prior to 2nd November, 1862, 
when the Companies Act, 1862, came mto operation, 
and any company formed since that date under Act 
of Parliament, or letters patent, or within the Stan- 
naries, or otherwise duly constituted according to law, 
provided it consists of seven or more members, may 
register under the Act as unlimited or as limited by 
shares or guarantee or both. 
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Such registration is, however, subject to the 
following qualifications : — 

(i) A company registered under the Acts of 1862 
or 1908, cannot so register. 

(ii) A company having its liability limited by 
Act of Parliament or letters patent and not 
being a joint stock company cannot effect 
such registration. 

(iii) A company having the liability of its mem- 
bers, limited by Act of Parliament, cannot 
register as unlimited or as limited by 
guarantee. 

(iv) A company which is not a joint stock com- 
pany cannot register as a company limited 
by shares. 

(v) A company cannot register without the assent 
of a majority of such of its members as are 
present in person or by proxy (if allowed 
by the company’s regulations) at a general 
meeting summoned for the purpose. 

(vi) Where a company not having the liability 
of its members limited by Act of Parliament 
or letters patent seeks such registration, 
the majority must be not less than three- 
fourths of the members present in person 
or by proxy at the meeting. 

(vii) Where the company is to be registered as 
limited by guarantee, the assent must be 
accompanied by a resolution declaring the 
undertaking and amount of each member’s 
guarantee (§ 321 ). 

In this connection, a joint stock company is defined 
as a company having a permanent paid-up or nominal 
share capital of fixed amount, divided into shares 
also of fixed amounts, or held and transferable as 



64 


OOMPANY LAW. 


[Chap. II. 


stock, or divided and held partly in one way and 
partly in the other, and formed on the principle 
of having for its members the holders of those shares 
or that stock, and no other persons (§ 322). 

Before the registration of a joint stock company 
imder these provisions, there must be delivered to 
the Registrar of Companies the following : — 

(1) A list of members. 

(2) A copy of the Act of Parliament, Royal 
Charter, Letters Patent, Deed of Settlement, 
Cost Book Regulations or other instrument 
constituting or regulating the company. 

(3) If the company is to be registered as limited, 
a statement of the nominal capital, number of 
shares or amoimt of stock of which it consists, 
number of shares taken and the amount paid 
on each share ; the name of the company 
with the word “ limited ” as the last word, 
and 

(4) If limited by guarantee, the resolution 
declaring the amount of the guarantee (§323). 

If the company is not a joint stock company, 
a list of the directors or managers is substituted for 
(1) above, and (3) is not required (§324). 

No fees are payable if the c’ompany is not registered 
as limited, or if it is already a limited company 
(§ 327). 

Registration does not affect existing debts, obliga- 
tions or contracts of the company (§331); and it 
does not operate to relieve from liability as a con- 
tributory, in the event of the winding-up of the 
company, any person who was liable at the date of 
registration to contribute to the payment of any debt 
or liability of the company. This liability is, of course, 
preserved only in relation to debts and liabilities 
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contracted by the company prior to registration 
under the Act (§ 333). 

The effect of registration under the Act of 192d 
in the cases considered is to render the company in 
question subject to the provisions of that Act as if 
it had been originally formed under it, with, however, 
certain modifications, notably that Table A does not 
apply to the company unless adopted by special 
resolution, and shares need not be numbered [ihid.). 
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SYNOPSIS OF CHAPTER III. 


THE MEMORANDUM OF ASSOCIATION. 

§ 1. — -The FimoTioN akd Effect df the Memorandum. 

2. — ^The Contents of the Memorandum. 

(a) The Name of tho Company. 

{h) The Domicil. 

(c) The Objects Clause. 

(ef) Declaration of Limited Liability. 

(1) Unlimited Liability of Directors. 

(2) Liability of Shareholders of Bank for note issue. 

(3) Liability of existing mcTTibers where statutory minimum is 

not maintained. 

(s) The Capital Clause. 

(/) The Association Clause. 

3. — Altebation.9 in Memorandum. 

(a) The Name. 

(b) The Domicil. 

(c) The Objects Clause. 

(d) Limited Liability, 

(e) The Capital Clause. 



§ 1 .] 


THB MBMOBAKD17M OF AS800IAT10K. 


57 


CHAPTER III. 


THE MEMORANDUM OF ASSOCIATION. 

§ 1. — ^The Function and Effect of the Memo- 
randum. 

The Memorandum of Association is of supreme 
importance in determining the powers of a company, 
and, ill this respect, is similar to the Statute which 
determines the powers of a Statutory Company, and 
the Cliarter in the case of a Chartered Company. 
The raison d'Ure of a company is not only defined 
hut also confined by the Memorandum ; it not only 
shows the object of its formation, but also the utmost 
possible scope of its f)j>eralion. 

The effect of the Memorandum when registered is 
to bind to the observance of its provisions not only 
the signatories, but also the company and any persons 
who may become members, as if the Memorandum 
had been signed and scaled by each member, and 
contained covenants on the part of each member, to 
observe all the provisions thereof (§ 20 (1)). 

All money payable by any member to the company 
under the Memorandum is a debt due from him to 
the company, and in England is of the nature of a 
specialty debt (§ 20 (2)). 
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§ 2. — ^The Contents of the Memorandum. 

The MeiTioraiidiim of Association of a company 
limited by shares must state — 

(а) Tlie NAME of the company with “Limited’* 
as the last word thereof. 

(б) The DOMICIL of the company, i.e., whether 
^England (which includes Wales) or Scotland. 

(c) The OBJECTS of the company. 

(r/) That the liability of members is limited. 

(e) The capital and its division into shares 
of fixed amount. 

The Memorandum concludes with a declaration of 
association wherein the subscribers to the Memo- 
randum sign their names, and state their respective 
addresses and descriyitions, and state opposite to 
their names the number of shares they respectively 
agree to take (§2). 

The Memorandum must be stamped with a deed 
stamp and the signatories must sign in the presence 
of at least one witness who must attest the signature 
(§3). 

A company must, on being so required by any 
member, send to him a copy of the Memorandum and 
of the Articles, if any, and a copy of any Act of Parlia- 
ment which alters the Memorandum, subject to pay- 
ment, in the case of a copy of the Memorandum and 
of the Articles, of one shilling or such less sum as the 
company may prescribe, and, in the case of a copy 
of an Act, of such sum not exceeding the published 
price thereof as the company may require. If a 
company makes default in complying, the company 
and every officer of the company who is in default 
is liable for each offence to a fine not exceeding one 
pound (§ 23). 
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Where an alteration is made in the Memoranduin of 
a company, every copy of the Memorandum issued 
after the date of the alteration must be in accordance 
with the alteration. Tf, where any such alteration 
has been made, the company at any time after the 
date of the alteration issues any copies of the Memo- 
randum which are not in accordance with the alteration, 
it is liable to a fine not exceeding one pound for each 
copy so issued, and every officer of the company 
who is in default is liable to the like penalty (§24). 

(a) The Name of the Company. 

No company can be registered by a name which — 

(а) is iDENiiCAL with that by which a company 
in existence is already registered, or so 
NEARLY RESEMBLES that name as to be 
calculated to deceive, except where the 
company in existence is in the course of 
being dissolved and signifies its consent in 
such mamier as the registrar requires ; or 

(б) contains the words “Chamber of Commerce,” 
unless the company is a company which is 
to be registered under a licence granted by 
the Board of Trade (see (^hap. II, § 6), without 
the addition of the word “ Limited ” to its 
name ; or 

(c) contains the words “ Building Society.” 

Elxcept with the consent of the Board of Trade no 
company can be registered by a name which — 

(a) contains the words “Royal” or “Imperial” 
or in the opinion of the registrar suggests, 
or is calculated to suggest, the patronage of 
TTis Majesty or of any member of the Royal 
Family or connection with His Majesty^s 
Government or any department thereof ; or 
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(b) containa the words Municipal” or 
tered,” or in the opinion of the registrar 
buggests, or is calculated to suggest connec- 
tion with any municipality or other local 
authority, or with any society or body 
incorporated by Royal Charter ; or 

(c) contains the word “ Co-operative ” (§ 17). 

A company cannot be registered with a name 
resembling that of an existing company even though 
it is the name of some person prominently connected 
with the company to be registered {Madame Tussavd 
Sons V. Tussavd (1890), 44 Ch. D. 678). The 
restriction also precludes the adoption of a name 
which is practically identical with that of a well-known 
foreign company trading in this country. 

An English company was formed specifically 
to prevent a French company from registering 
in England in its own name. The French 
company had no agency in England but its 
cars were well-known and used there. The 
Court ordered the English registration of the 
name to be struck out of the register, and 
the company was ordered to change its name 
or wind up {Societe Panhard et Levassor v. 
Panhard Levassor Motor Co., Ltd. (1901), 

2 Ch. 513). 

The word “ Limited ” must be written in full in 
the Memorandum ; but the company can use any 
reasonable abbreviation, e.y., ” Ltd.” or “ Lim.” 

in daily transactions, e.g., on note paper. 

By § 93 (1) of the Act, every company must keep 
its name painted or affixed on the outside of every 
office or place in which its business is carried on in a 
conspicuous position in letters easily legible. 
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The improper omission of any part of the name, as 
e.gr., the word “ Limited ” from the name of the 
company so painted or affixed on the outside of every 
office or place of business of the company, rend^s 
every officer knowingly and wilfully permitting the 
default liable to a penalty of five pounds a day (§ 93 
(2), § 365). Conversely, if any person or persons 
trade or carry on business under any name or title of 
which “ Limited ” or any contraction or limitation 
of that word is the last word, that person or those 
persons are, unless duly incorporated with limited 
liability, liable to a fine not exceeding five pounds 
for every day upon which that name or title has been 
used (§ 364). 

The formation and constitution of Building and 
Co-operative Societies are separately provided for 
under Acts specially applicable. 

The position of companies incorporated as Chambers 
of Commerce has already been referred to (see Chap. 
II, § 6). It must be borne in mind that such bodies 
fulfil important functions, and the unrestricted use 
of the name by companies registered in the ordinary 
way would be calculated to mislead. 

(b) The Domicil. 

The Memorandum does not show the address of 
the registered office, but merely the domicil of the 
company, ».e., that part of Great Britain, whether 
England or Scotland, in which the registered office 
is to be situate. Notice of the exact situation of the 
registered office has to be filed with the Registrar 
after incorporation, but it can be changed from time 
to time if desired, so long as it is not taken outside 
the limits of the domicil shown by the Memorandum. 
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A company registered in Scotland and carrying on 
business both in that country and in England cannot 
be wound up by the English Courts {Scottish Joint 
Stock Trust (1900), W.N. 114). 


(c) The Objects Clause. 

In view of the importance of the objects clause, 
which both defines and confines the scope of the 
company's powers, it is usual for this to be drawn in 
the widest possible terms ; and this is particularly 
important since the objects clause can only be altered 
in a limited manner and subject to confirmation by 
the Court as provided by the Act. 

It is, therefore, most necessary to frame the 
objects of the company with extreme care. They 
should be set out with the greatest fullness, and 
include everything which may be required to enable 
the company to carry on its business. The objects 
should be explicitly stated, since though it may be 
intended that certain powers be included by impli- 
cation, it may be held when the issue is raised that 
they arc not so included, and that acts which have 
been done by the directors under the impression 
that they were within the scope of the company’s 
powers are in reality ultra vires and void. Acts 
which are outside the ambit of the objects of a company 
cannot bind it oven though there be a purported 
ratification by all the members {Ashbury Railway 
Carriage Co., lAd., v. Riche (1875), E.H. 7 H.L. 653). 

It is generally advisable to include in the Memo- 
randum the following objects : — 

(1) To carry on other businesses in addition to its 
principal business. 

(2) To acquire any business similar to its own 
business. 
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(3) To enter into any agreement for sharing 
profits with persons or companies carrying 
on separate businesses. 

(4) To acquire shares in companies working 
similar businesses. 

(5) To jnomote other companies. 

(6) To lend money and give guarantees. 

(7) To boiTow money on debentures or otherwise. 

(8) To draw, make, accept, indorse, discount and 
issue notes, bills of exchange, and other 
negotiable or transferable instruments. 

(9) To sell and dispose of the undertaking of the 
company for shares, debentures, or securities 
of any other company having objects 
altogether or in part similar to its own. 

(10) To amalgamate or enter into pa]*tnership 
witli any other comjjany or body of persons. 

The common practice of including a power such 
as “to do all other such things as are incidental or 
conducive to the attainment of the above objects ” 
will not necessarily confer powers not otherwise 
specifically mentioned ; such a clause will only render 
valid operations relative to the business for which 
powers have been taken, and will not cover any acts 
relating to an entirely new business {London Finan- 
ciai Aftsociation v. Kelk (1884), 26 Ch. D. 107). 

Certain powers cannot be taken in the objects 
clause, e.g., a shipping company cannot take powers 
to run under a foreign flag ; a company cannot take 
power to carry on the business of Life, Fire, Accident, 
Employers’ Liability, or Bond Investment Insurance, 
unless an office coj)y of the certificate of lodgment of 
the requisite deposits with the Account ant-Gk>neral 
of the Chancery Division of the High Court of Justice 
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is produced to the Registrar (Assurance Companies 
Act, 1909, § 2 ; Industrial Assurance Act, 1923). 

A company may now take power to carry on the 
business of dentistry and objects ancillary thereto, 
but a majority of the directors and all the operating 
staff must be registered dentists, otherwise the 
company caimot function (Dentists Act, 1921, § 5). 

Power cannot be taken to carry on an illegal 
business nor must the objects bo blasphemous (bow- 
man V. Secular Society (1917), A.C. 406). 

Hie Memorandum being the test as to what 
matters are ultra vires the company, it follows that the 
capital of the company can only be employed in 
carrying out the lawful objects of the company. In 
the IKTEBPBETATION of the Memorandum, certain 
settled RtriiES op construction are applied by the 
Court, viz. : — 

(a) the document must be read as a whole ; 

(&) the words must have their ordinary signifi- 
cation ; 

(c) technical words are to be read in their 
technical sense ; and 

(d) the words used must be read with due refer- 
ence to the subject matter. 

The Memorandum is to be read fairly, and not so as 
to make ultra vires, if it is otherwise unobjectionable, 
a transaction contemplated or accomplished by the 
company. There have, at different times, been 
decisions showing where the emplo 3 mient of the 
capital on objects not expressly provided for by the 
Memorandum may still, by implication, be considered 
infra vires as being incidental to or consequential 
upon the main objects, and reasonably necessary 
for effecting them ; while other decisions have shown 
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that certain transactions, though obviously for the 
benefit of the company, must be held to be lUtra vires 
because they are not provided for in the objects clause. 
The following have been held infra vires ; — 

A company farmed to work a patent, expending 
its funds in purchasing the patent {Leif child* s 
Case (1865), 1 Eq. 231). 

An hotel company letting off temporarily part 
of its premises not wanted for the purposes 
of its business (Simpson v. Westminster 
Palace Hotel Co. (1860), 8 H.L.C. 712). 

An expenditure by a company carrying on the 
business of chemical manufacturers, of 
£100,000 as subscriptions to institutions for 
furthering scientific education and research 
from which the company would benefit 
(Evans v. Brunner, Mond ds Co. (1921), 
1 Ch. 369). 

A trading company has an implied power to 
borrow money for the purposes of its business 
(Oeneral Auction Estate Co. v. Smith (1891), 
3 Ch. 432); and to sell land (Kingsbury 
Collieries (1907), 2 Ch. 259). 

A railway company has power to let as wark- 
shops, etc., arches upon which the railway 
has been constructed (Foster v. London, 
Chatham do Dover Rly. (1895), 1 Q.B. 711). 

A trading company may give its employees a 
bonus in addition to wages (Hampaon v. 
Price* s Patent Candle Co. (1876), 46 L.J. Ch. 
437) ; it may grant pensions to retiring 
ofhcers or servants ( Cyclists* Touring Club 
V. Hopkinson (1910), 1 Ch. 179); or grant a 
pension to the -widow of a deceased manager 
(Henderson v. Bank of Australasia (1889), 
40 Ch. D. 170). 
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The following have, on the other hand, been held 
vJira vires : — 

A railway company proposing to apply its funds 
towards x)romoting a Bill in Parliament to 
obtain powers to improve the navigation 
of a river, although this would bo conducive 
to the prosperity of the company (Munt v. 
Shrewsbury Railway Co. (1851), 13 Beav. 1). 

A railway company proposing to work coal 
mines, and dealing in coal for j)rofit {Att.- 
Gen. V. Gr. N. Railway Co. (1860), 1 Hr. and 
Sm. 154). 

The purchase of a railway concession abroad by 
a company formed to make and soil railway 
carriages {Ashhvry Railway Carriage Co. 
V. Riche (1875), L.R. 7 H.B. 653). 

A railway company may not guarantee the 
profits of a steamboat company {Cnlman v. 
Eastern Counties Railway Co. (1846), 10 
Beav. 1 ). 

A company must not expend money in supporting 
an action not brought by itself {Kernaghan 
V. Williams (1868), 6 Eq. 228). 

It is uUra vires for a company, without special 
power ill its constitution, to take o\ er the imdertaking 
of another company, or to enter into a partnership or 
amalgamation or to promote anotlier com])any, but the 
Act allows the alteration of the Memorandum to take 
those powers (§ 5 — .see Chap. Ill, § 3 (c)). 

Certain matters are altogether ultra vires, and 
cannot be made intra vires even by taking power in the 
Memorandum, e.g., a company purchasing its own 
shares {Trevor v. Whitworth (1887), 12 App. Cas. 
409), or purporting to act as a solicitor (Solicitors 
Act, 1934). 
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Any acts of the directors which are ultra vires 
the company are not binding on the company, and 
such acts CANNOT BE RATIFIED even by a unanimous 
resolution of the shareholders, because to do so would 
amoiuit to an alteration of the Memorandum, which 
can onlv be effected in the manner authorised by 
Statute. 

A person entering into a contract with a company, 
whith is outside the jiowers of the company, gets no 
rights under it ; but the company may retain projierty 
paid for liy it or recover money lent by it thereunder 
{Great Eastern Railway v. Turner^ (1873), 8 Ch. App. 
149 ; Coltman v. Coliman (1882), 19 Ch. D. 65), 
and may sue for damage done to property, e.gr., where 
a company without power in its Memorandum 
erected telephone wires in Guernsey, the lack of power 
alone did not pi event the company from suing for 
damages persons who cut down the wires {National 
Telephone Co. v. Conf^tables of St. Peter Port (1900), 
A.C. 317, 321). 

Pops OUR dealing vith a company are deemed to 
have notice of the provisions of the Memorandum, 
and to have notice of the limitation of the company's 
powers therein contained ; and if they do not ascer- 
tain the extent of such hmitation, they enter into 
dealings with the company at their own risk {Royal 
British Bank v. Turquand (1856), 26 Li.J. Q.1B. 317). 

General powers taken in the Memorandum will 
not be merely ancillaiy to the principal objects of the 
company if the objects clause contains a declaration 
that they are not to be so construed {Cotman v. 
Brougham (1918), A.C. 614). 

If the main purpose for which the company was 
formed has ceased to exist, it cannot promote sub- 
sidiary objects to jirimary rank with a \iew to 

E 2 
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continuing business, and the only course is for the 
company to go into liquidation. This was settled by 
the decision in re Anuilgamaied Syndicate ((1897), 
2 Ch. 600). 

This company had been formed to erect 
stands for the purpose of enabling the public 
to view tlie late Queen Victoria’s Diamond 
Jubilee Procession. The main object having 
been fulfilled, the company proceeded to 
carry on business as house agents, power 
being contained in its Memorandum. Since 
such power was only incidental to the main 
object of the company, which had now gone, 
the company was ordered to bo wound up. 

(d) Declaration of Lrlmited Uabillty. 

In all cases of companies limited by shares, the 
Memorandum must state that the liability of the 
members is limited. This means that the holder of 
shares can only be called upon at any time to pay to 
the company the amount for the time being unpaid 
on shares held by him ; e,g., if A. holds 10 shares 
of £1 each upon which he Ixeis paid calls for 16s. per 
share, his liability is limited to the unpaid amount of 
5s. per share held. If he has paid the full nominal 
value of the share, his liability is at an end (§ 157). 

When a member of the company transfers his 
shares, the transferee takes the existing liability upon 
them, but the transferor remains liable if the company 
goes into liquidation within one year of the transfer, 
if the then holders of the shares are unable to satisfy 
the amount unpaid on them and there are liabilities 
of the company unpaid which existed when the 
transferor was a member (§ 157). 
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(1) — ^UmiiMXTigD LfiABEcrr? of IDibsotobs. 

It is permissible for tlie Memorandum to provide 
for unlimited liability of directors cxr managers or 
of the managing director (§ 146 (1)), despite the fact 
that the liability of the members generally is limited. 

This unlimited liability comes to an end at the 
expiration of one year from the time the director 
ceases to hold oflHco, and does not extend to liabilities 
of the company contracted after he ceases to be a 
director. 

Unless the Articles of the company provide 
otherwise, a director or manager is not liable to make 
a contribution in respect of his unh'mited liability, 
unless the Court deems it necessary to require a 
contribution in order to satisfy the debts and liabilities 
of the comj>any, anil tjie costs, charges and expenses 
of the winding-up (§ 157). 

In a limited company in which the liability of a 
director or manager is unlimited, the directors or 
managers of the company, if any, and the member 
who proposes a person for election or appointment to 
the office of diiector or manager, must add to that 
proposal a statement that the liability of the person 
holding that office will be unlimited, and the promoters, 
directors, manageis, and secretary, if any, of the 
comjiany, or one of them, must, before the person 
accepts the office or acts therein, give him notice in 
wilting that his liability will be unlimited. 

If any director, manager, or proposer makes default 
in adding such a statement, or if any promoter, 
director, manager, or secretary makes default in giving 
such a notice, he is liable to a fine not exceeding one 
hundred pounds, and is also liable for any damage 
which the person so elected or appointed may sustain 
from the default, but the liability of the person elected 
or appointed is not affected by the default (§ 146 

(2) (3)). 
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The liability of directors may be made unlimited 
by altering the Memorandum (see below t § 3 (d)). 

Directors may also incur unlimited liability for the 
debts and liabilities of the company where in the course 
of liquidation it appears to the Court that the business 
of the company has been carried on with intent to 
defraud creditors or for any fraudulent jiurpose. Tn 
such a case, the Court may declare that any of the 
directors, whether past or present, who were knowingly 
a party to the canying on of the business in this manner, 
shall be personally responsible for all or any of the 
liabilities of the company. The Court may, in resj)ect 
of any such director, older that he shall not, without 
the leave of the (Jourt, be a director of or in any way 
directly or indirectly, be concerned in or take part in 
the management of any company for a perio<l not 
exceeding five years. If any person acts in contraven- 
tion of any such order he is liable on conviction on 
indictment to imprisonment for a term not exceeding 
two years, or on summary conviction for a term not 
exceeding six months, or to a fine not exceeding £500, 
or to both such imprisonment and fine (§ 275). 

It has been held that a comjiany, canying on 
business and incurring debts where to tlie knowledge 
of the directors thci'e is no reasonable pi’ospect of 
the debts being paid may, in general, be properly 
inferred to be carrying on business with intent to 
defraud creditors for tlie above purposes, and that 
the declaration of the (^ouit of liability of a director 
should state the amount for which he is liable (Leiich 
Bros. Ltd. (1932), 2 Ch. 71). It would seem from this 
case that the Court in its discretion may make an 
order whereby the director’s liability is not necessarily 
limited to the amount of the debts due to creditors 
held to be defrauded within the meaning of the section. 
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(2) — Lii^BruTY OF SKABBHoiiDaBa OF Bank fob Noxa laBim. 

Where a company registered under the Companies 
Act is a bank having an issue of bank notes, the 
liability of members is unlimited in respect of the note 
issue (§ 360). This section has, however, ceased 
to have any practical effect in England, as all banks 
(other than the Bank of England which is not subject 
to the Companies Act) previously having a note 
issue have now from various causes ceased to enjoy 
this privilege. 


(3) — Liabilitv of Kxibtitto Mbmbbrs whbru Statvtoby Mikdcitic xb 

BOT MAlltTAlNlCD 

Tf at any time the number of members of a company 
is reduced, in the case of a private company, below two, 
or, in the case of any other company, below seven, and 
it carries on business for more than six months while 
the number is so reduced, every person who is a 
member of the company during the time that it so 
carries oi\ business after those six months, and is 
cognisant of the fart that it is carrying on business 
with fewer than two members or seven members, as 
the case may be, is SEVKRAnny niABnE for thr 
PAYMENT OF THE WHOLE DEBTS of the Company con- 
tracted dui’ing that time, and may be severally sued 
tlierefor (§ 28). 

Tf the number of members is reduced in this way 
it is ground for the company concerned being wound 
up by the Court (§ 168). 


(e) The Capital Clause. 

The Capital clause of the company states the 
amount of capital with which the company is regis- 
tered, divided into shares of a certain fixed amoiuit. 
It cannot issue more shares than are authorised by 
the Memorandum for the time being. 
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Although it is not essential, it is usual to provide 
in the capital clause that shares may be issued 'with 
preferred or deferred rights. It is, hov ever, possible 
for a company to take this power at any time unless 
the Memorandum provides that all shsxes should rank 
equally (Andrews v. Gas Meter Co. (1897), 1 Ch. 361). 

Where the rights and privileges of any class of 
shares are defined in the Memorandum, they cannot 
be varied imless the Memorandum itself gives power 
to do so, except "with the sanction of tlit Court under 
§ 163 of the Act. Tt is therefore ad'visable to define 
these rights, etc., in the Aidicles, wliicli can be altered 
as stated in Chap. IV, § 4. 

(f) The AsBoclation Clause. 

The association clause states — 

“We, the several persons whose names and 
addresses are >ubscribed, are desirous of being 
formed into a company in pursuance of this 
Memorandum ol A'^sociation, and we respectively 
agree to take tJie number of shares in the capital 
of the company set opposite to our respective 
names.” 

Then follows the names, addresses and descrip- 
tions of the subscribers, and the number of shares 
taken by each subscriber. The latter, like the 
signatures, must be written by tlic subscribers per- 
sonally, or by their agents duly authorised so to do. 

The signatures must be attested by a witness or 
‘witnesses, lilach subscriber must take at least one 
share. 

An infant may subscribe (Laxon da Co. (1892), 
3 Ch. 555), but it must be borne in mind that his 
contract to take the shares is voidable, i.e.t he can 
repudiate all liability if he so desires, although he 
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cannot recover any money paid for tlie shares unless 
the shares never had any valae (Steinberg v. Seahi 
(Leeds), Ltd. (1923), 2 Ch. 452.) 

§ 3. — Alterations in Memorandum. 

The terms of the Memorandum can only be altered 
in accordance with the express provisions of the Act 
(§4). 

(a) The Name. 

A company may change its name after registration 
by passing a special, resolution and obtaining the 
CONSENT OF THE BoARD OF Trade thereto. As to the 
meaning of “ Special Resolution,” see Chap. VIII, § 6. 

A company may change its name with the sanction 
of the Registrar, if through inadvertence or otherwise, 
it has been registered (except with the consent of a 
company in liq[uidation) by a name which is identical 
with that by whicli a company in existence is previously 
registered or which so nearly resembles that name as 
to be calculated to deceive. 

Where a licence granted by the Board of Trade to 
a company, the name of whicli contains the words 
“ Chamber of Commerce,” to dispense with the word 
limited, is revoked, the company must within a period 
of six weeks from the date of the revocation, or such 
longer period as the Board of Trade may think fit to 
allow, change its name to a name which does not con- 
tain those words, if a company makes default in 
complying with this req^uirement it is liable to a fine not 
exceeding fifty pounds for every day during which the 
default continues. 

Where a company changes its name, the Registrar 
enters the new name on the register in place of the 
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former name, and issues a certificate of incorporation 
altered to meet the circumstances of the case. 

The change of name does not affect any rights or 
obligations of the company, or render defective any 
legal proceedings by or agaiihst the comj)any, and any 
legal proceedings tliat might have been continnetl or 
commenced against it b 5 '’ its former name may be 
continued or commenced against it by its new name 

(§ 19 .) 

The Board will not sanction a change which 
points to a variation of the principal objects of the 
company, and may requii’e evidence to be given that 
no alter.ation of the principal business of the company 
is intended. 

(b) The Domicil. 

The DOMICIL, of the comjiany could be altered by 
obtaining a special Act of Parliament, but if it is desired 
to alter tlie domiidl, the practical method of doing 
so is to reconstruct the company. 

The STTTTATION OP THE REUISTEKED OEITCK may, 
however, be changed at the will of the company, 
provided it remains within the country registered as 
the domicil of the coini>any. Notice of cliange 
must be given to the Registrar within 28 days of the 
change (§ 92). 

(c) The Objects Clause. 

A company may, under § 5 of the Act by special 
resolution, alter the provisions of its Memorandum 
with respect to the objects of the company, so far as 
may be required to enable it — 

(а) to carry on its business more economically or 
more efficiently ; or 

(б) to attain its main purpose by new or improved 
means ; or 
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(c) to enlarge or change the local area of its 
operations ; or 

(ci) to carry on some business which under 
existing circumstances may conveniently or 
advantageously be combined with the 
business of the company ; or 
(e) to restrict or abandon any of the objects 
s])ocifietl in the Memorandum ; or 
(/) to sell or dispose of the whole or any part of 
the undertaking of the company ; or 
(.7) to amalgamate with any other comjiany or 
body of ])er.sons. 

The alteration does not take effect until, and except 
in BO far as, it is confirmed on petition by the Court. 

Before confirming the altei'ation the Court must 
be satisfied- 

(a) tliat suftieient notice has been given to every 
holder of debentures of tJie company, and to 
any jicrsons or class of persons whose 
interests will, in the opinion of the Court, 
be affected by the alteration ; and 
(&) that, vitli lespeet to every creditor who in 
tlie opinion of the Court is entitled to object 
and who signifies his objection in manner 
tUrected by the Court, either his consent 
to the alteration lias been obtained or his 
debt or claim has been discharged or has 
determined, or has been secured to the 
satisfaction of the Court. 

The Court may, however, in the case of any person 
or class, for special reasons, dispense with the re- 
quirement as to notice. 

The Court may make an order confirming the altera- 
tion either wholly or in part, and on such terms and 
conditions as it thinks fit. 
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The Court must, in exeroising its discretion as to 
the confirmation or rejection of a proposed alteration, 
have regard to the rights and interests of the members 
of the company or of any class of them, as well as to 
the rights and interests of the creditors, and may, 
if it thinks fit, adjourn the proceedings in order that 
an arrangement may be made to the satisfaction of 
the Court for the purchase of the interests of dis- 
sentient members, and may give such directions and 
make such orders as it may think expedient for 
faeilitattpg or carrying into effect any such arrange- 
ment ; but no part of the capital of the comiDany can 
be expended in any such purchase. 

An office copy of the order confirming tlie alteration, 
together with a ]>rinted copy of the Memorandum as 
altered, must, within fifteen days from tJie date of 
the order, be delivea-ed bj’^ tJie company to the 
Registrar of Oomi»aiiics, who must register the copy so 
delivered an<l certify the registration under his hand. 
The certificate is conclusive evidence that all the 
requirements of the Act with j'cspect to the alteration 
and the confirmation thereof liavc been eonijdied 
with, and thenceforth the Memorandum as so altered 
is the Memorandum of the company. 

The Court may by order at any time extend the 
time for the delivery of documents to tlie Registrar 
under § 5 for such period as the (^ourt may think 
proper. 

If a company makes default in delivering to the 
Registrar of C^ompanies any document required by 
this section to be delivered to him, the company 
is liable to a fine not exceeding ten pounds for every 
day during which the default continues (§ 5 (7)). 

It is somewhat anomalous that while the original 
Memorandum need not be printed, yet where alterations 
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have been effected to the objects clause, a printed 
copy is required. 

The alteration is sanctioned by the Court having 
jurisdiction to wind up the company, i.e., the High 
Court (which has jurisdiction in all cases), or either 
of the Palatine Courts if the registered office is situated 
within their jurisdiction ; or if the paid-up capital 
does not exceed £10,000, the County Court within the 
jurisdiction of which the registered office of the 
company is situated (§§ 163, 380). 

The Palatine Courts are the Chancery CotiSft of the 
County Palatine of Lancaster and the Chancery 
Court of the County Palatine of Durham. 

The jJPtition may be presented to any of the Judges 
of the Chancery Division or to the Judge to whom 
winding-up businesvs is assigned {Essex and Suffolk 
Equitable Insuravre Society (1909), W.N. 102 ; Mining 
Shares Investment Co. (1893), 2 Ch. 660). 

The Court will not allow an alteration which will 
completely change the business of the company 
(Cyclists’ Touring Cluh (1907), 1 Ch. 269 ; but it 
•will, where justified by special circumstances, allow 
the addition of a business differing in character from 
the existing business to be combined therewith (re 
Bolstnn Brothers Lid. (1935), 1 Ch. 413). In re Bat&nl 
Tyre Go. ((1923), 2 Ch. 222), the Court held that the 
company’s managers and shareholders were the best 
judges as to whether a new business was one which 
could be conveniently and advantageously combined 
with its existing business. 

The Court will not authorise the addition of a 
considerable number of general powers not intended 
to be exercised by the company (D. ds D. H. Fraser 
(1903), 19 T.L.R. 364). 
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The Court has sanctioned an alteration of the 
objects of a company, limited by guarantee, which 
removed a clause prohibiting the payment of remunera- 
tion to members of the governing body, where the 
work had increased to such an extent that the 
governing body were unable to give the necessary 
amount of time to it without some remuneration for 
their services, and the (''ompany in general meeting 
approved an alteration of the Memorandum which 
would enable the appropriate payments to be made. 
The Court of Ap])eal considered that the alteration 
was to enable the company to carry on its business 
more econtjinically or efficiently (Scientific Povllry 
lireeders' Asaociation (1933), ('h. 227). 

Tile Court may confirm the resolution in entirety 
or in part only (Spiers da Pond (1896), W.N. 135). 

The fJourt will consider whether the i>roposed 
alteration is fair and equitable as between the various 
members of the company (Jev'iah Colonitxl Trvsi 
(1908), 2 Ch. 287), and whilst at one time the 
possible sc'ope of the alteration as provided for in the 
Act was interpreted somewhat strictly, the present 
tendency appears to be to have regard to the wishes 
of the shareholders within the scojie of the section, 
particularly where the requisite resolution has been 
passed by an overwhelming majority (Parent Tyre Co. 
(1923), 2 Ch. 222). 

On the j’stli'ion for C'onfirmation the interests of 
persons who are members or creditors of the company 
may be urged for or against the alteration ; but no 
objection to the alteration will be received from 
strangers to the company (e.g., trade competitors) 
who claim that they will be prejudiced by the variation 
in the company’s powers (In re Hearts of Oak Life ds 
Oeneral Assurance Co. (1920), 1 Ch. 544). 
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The Court may make it a condition of confirming 
the alteration that the compary changes its name, 
where the name suggests a particular local in- 
terest and operation and the company is extending* 
its activities to other localities {Indian Mechanical 
Gold Extracting Co. (1891), 3 Oh. 538). 

A company formed originally with a deed of 
settlement can, if it registers under the Act, change 
the deed of settlement for a Memorandum and 
Articles by a similar method (§ 334) ; and in such a 
case confirmation by the (’ourt is necessary even 
though there is no contemplated change in the objects 
of the company {In re Braintree and Booking Gaa 
Co. (1920), 2 Oh. 12). 


(d) Limited Liability. 

The clause limiting the liability of the members 
does not admit of alteration so as to render unlimited 
the liability of the members generally. The liability 
of directors or managers or of any managing director 
may be made unlimited by the original Memorandum 
(§ 146). Moreover, if authorised by the Articles 
a c'ompaiiy may, by special resolution, alter its 
Memorandum so as to render unlimited the liability 
of its directors, or managers, or of any managing 
director. U])on the passing of any such special 
resolution the ]>rovision8 thereof are as valid as if they 
had been originally contained in the Memorandum 
(§ 147). {Hee (’hap. TIJ, § 2 {d) (2).) 

Every copy of the Memorandum issued subsequently 
must embody the alteration made (§ 24). 

Notwithstanding anything in the Memorandum 
or Articles of a company, no member of the company 
is bound by an alteration made in the Memorandiun 
or Articles after the date on which he became a member, 
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if and so far as the alteration, requires him to take or 
subscribe for more shares than the number held by him 
at the date on which the alteration is made, or in any 
way increases his liability as at that date to contribute 
to the share capital of, or otherwise to pay money to, 
the company ; but this does not apply in any case 
where the member agrees in writing, either before or 
after the alteration is made, to be bound thereby 
(§ 22 ). 

(e) The Capital Clause. 

The capital clause can be altered as provided by 
the Memorandum itself, or as authorised by Statute. 

Thus the rights eoxif erred by the Memorandum on 
particular classes of shareholders can be varied by the 
express terms of the Memorandum, or by reorganisa- 
tion or arrangement under § 153 of the Act. 

The capital may also be increased, reduced, 
consolidated, subdivided or cancelled in accordance 
with the provisions of the Act. Those points ai‘e fully 
dealt with in Chapter V. 

An unlimited company may also re-register as 
a limited company, but this will not affect any 
liability incurred before the registration (§ 16). A 
company so registered with limited liability may 
simultaneously with the resolution for such registra- 
tion provide for a reserve liability with or without 
an increase of the nominal amount of each share (§ 53). 
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CHAPTER IV. 

THE ARTICLES. 

§ 1. — The Function and Effect of the Articles. 

The Articles of a company are subordinate to 
and controlled by the Memorandum. The Memoran- 
dum contains the fundamental conditions on which 
alone the company is granted incorporation. The 
Articles are the iktebnaIj Bi:aux.ATiOKS of the 
company, and over these the members have full 
control, and may by s])ecial resolution alter them from 
time to time as they think fit, so long as they keep 
within the limits marked out by the Companies Act 
and the Memorandum. 

Hence any regulations that go beyond the com- 
pany’s proper sphere of action will be inoperative, and 
anything done in accordance with such regulations 
will be void. Thus any provisions giving a company 
power to purchase its own shares {I'revor v. Whitworth 
(1888), 12 App. Cas. 409), or to pay dividends out of 
capital {Quinness'v^. Land Corporation of Ireland (1882), 
22 Ch. H. 349), or to prohibit the members from apply- 
ing for a winding-up order {Peveril Gold Mines 
(1898), 1 Ch. 122), are invalid and ineffectual. 

The Articles, however, though they cannot alter 
or contradict the Memorandum, may be used to 
explain an ambiguity existing in the Memorandum 
{Phosnix Bessemer Steel Co. (1875), 32 L.T. 854 ; 
London Financial Association v. Kelk (1884), 26 Ch. 
D. 107). 
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The Articles form a covxnrAiirT BiSTWiiiiK tbb 
MBMBJSBS ABB THE COMPANY, and by them the members 
are all bound to the company, and their rights inter se 
regulated. 

It is declared by § 20 of the Act to which reference 
has already been made in connection with the Memo- 
randum, that the Articles of a company when 
registered bind thk company and the members 
thereof as if those Articles had been signed and sealed 
by each member and contained covenants on the part 
of each member to observe all the provisions of the 
Articles. The result is, so far as the terms of the 
Articles are capable of producing a contractual re- 
lationship, to bind the company to its members 
{Oakhanh Oil Co. v. Crum (1883), 8 App. Ca. 66), 
the members to the company (Saltrvon v. Quin de 
Axtens Ltd. (1900), 1 Ch. 311), and the members to 
each other {Eley v. Positive Assurance Co. (1876), 
1 Ex. D. 20, 88). 

The contract contained in the Articles, however, 
cannot be enforced by a person who is not a share- 
holder, or even by a shareholder except so far as it 
affects his position as a member of the company ; 
thus a provision in the regulations that the proliminaiy 
expenses shall be paid by the company to the promoter 
gives him no right of action against the company 
{^Rotherham Chemical Co. (1883), 25 Ch. D. 103). 

Where the Articles of a company contained 
a clause providing that A. should be employed 
for life as solicitor to the company and whilst 
so employed he became a shareholder, no 
action lay for breach of contract upon the 
company discontinuing his employment as 
solicitor {Eley v. Positive Assurance Co., 
supra), since the provision did not benefit 

F 2 
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him in his capacity of a member, and the 
Articles do not bind the company or its 
members to third parties. 

While the Articles cannot create a contract between 
the company and any person other than a member 
in his capacity as member, yet they may indicate 
the basis of terms upon which contracts may be made 
by the company, and then if certain such a contract 
is entered into, whether with a member of the com- 
pany or of the general public, the conditions stated 
in the Articles will be tacitly adopted by that contract, 
unless expressly negatived or varied by the terms of 
the contract itself. 

The most usual case in which the provisions of the 
Articles will indicate the terms upon which the com- 
pany has contracted is in connection with directors. 
If the Articles provide that directors shall be entitled 
to certain fees as remuneration for their services, it 
can legitimately be inferred that the director con- 
cerned agreed to serve on the terms stated in the 
Articles which are then considered to be embodied 
in and to form part of the contract between the 
company and the directors {Swahey v. Port Darwin 
Co. (1901), 1 Meg. 385 ; Isaac's case (1892), 2 Ch. 
158 ; New British Iron Co. (1898), 1 Oh. 324). 

In Baring-Qould v. Sharpington Pick Syndicate 
((1899), 2 Ch. 80), it was held that the Articles of a 
company did not constitute an “agreement” between 
the company and any individual member within the 
meaning of § 234 of the Act, so as to deprive a member 
dissenting from a reconstruction scheme of the right 
to have the value of his interest determined by 
arbitration. The statutory right given by that section 
cannot be overborne by provisions in the Articles 
purporting to fix the price at which dissentients may 
claim to be bought out. {See also Chap. XIV, § 3.) 
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Where the directors have committed actions in 
respect of which they can be sued, individual members 
cannot take proceedings against them. In Foss v. 
HarhoUle ((1843), 2 Hare, 461), two members of an 
incorporated company took legal proceedings against 
the directors and others to compel them to 
make good losses sustained by the company by 
reason of fraudulent acts of such directors. The 
Court held that as the actions were capable of con- 
firmation by the majority, it was for the majority to 
complain or to condone as they might think best. It 
is therefore the company and not individual members 
who should sue for a breach of the regulations of the 
company. 

Where the directors have acted ultra vires but the 
act performed is intra vires the company, the un- 
animous agreement of all the shareholders, even 
though such assent is not exhibited formally by a 
special resolution at a meeting of the shareholders, 
will operate to ratify the irregular transaction {Parker 
dr Cooper^ Ltd. v. Beading rf? James (1926), 1 Ch. 
975). 

Though persons dealing with a company are 
presumed to know the provisions of the Articles, yet 
if there be a breach of those provisions, they are not 
affected thereby, providetl the matter was within the 
powers of the company as specified by the Memoran- 
dum, and the person dealing with the company had 
no notice of the breach. It is no part op the duty 

OP AN OUTBID KB, TO BEK THAT THE COMPANY CABBIES 
OUT ITS OWN BBOULATiONs {Royal British Bank v. 
Turquand (1856), 25 L.J. Q.B. 317). But if a person 
is AWABK of the non-observance of the provisions 
contained in the Articles, the rule in Royal British 
Bank v. Turquand does not operate, e.g., in Howard 
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v. PaterU Ivory Co. ((1888), 38 Ch. D. 156), where 
DiB3!croBS lent money to the company in excess of 
its borrowing powers, the company was not liable for 
such excess. Similarly, a person cannot rely on the 
rule where special enquiry would be made by an 
ordinarily prudent man in view of the peculiar cir- 
cumstances {Houghton Co. v. Nothcurdt Lowe ds Willa 
(1928), A.C. 1), or where an instrument purporting 
to be given by the company is a forgery {Kredilbavk 
Cassel V. Sehenkers (1927), 1 K.B. 826). 

The rule is a matter of considerable importance to 
persons who have business relations with the company 
through its directors, and who are entitled to assume 
that the acts of the directors are validly performed 
if they are within the scope of their apparent authority. 
In Luck V. The Tower Galvanising Co., Ltd. ((1901), 
2 K.B. 314), A. had formed his business (comprising 
assets to the value of £100 and debts to an equivalent 
amount) into a limited company. The Articles 
provided for the issue of debentures, and A. issued 
debentures to B. for £500 without summoning a meeting 
for the purpose. It was held that B. was entitled to 
assume that the debentures had been validly issued, 
and he was able to obtain priority over the other 
creditors. {See also Chapter X, § 8.) 

When a bill of exchange is drawn by a branch 
manager of a limited company, purporting to be on 
behalf of the company, but without its express or 
implied authority, such bill is a forgery and is null 
and void, and the company can repudiate liability 
thereon, imless estopped by their conduct {Krediibank 
Cassel V. Sehenkers, supra). 

Where the transaction is not in the ordinary course 
of business, or is of unusual magnitude, the persons 
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dealing with the company should be put upon enquiry, 
a<nd the company may not be bound by acts outside 
the authority of the directors, e.^., where the Articles 
contained wide powers of delegation, and a director 
exceeded his powers, but it was shown that the other 
party was in ignorance of the existence of the general 
power in the Articles and therefore did not rely upon it, 
it was held that the company was not bound, as the 
other party should have been put upon enquiry by 
the nature of the transaction {Houghton ds Go. v. 
Nothard, Lowe tS; Wills, supra). 

A third party may be affected even though the 
Article of which he had notice was not complete 
owing to irregidarity in its creation, provided that the 
Article is such as the company could legally adopt 
and the third party had no notice that it had not been 
duly and regularly adopted. In Muirhead v. Forth 
Mutual Insurance Association ((1894), A.C.72), policies 
issued by the defendant company were issued “subject 
to the Articles,” and the terms of an altered Article 
was endorsed thereon. The alteration had been irregu- 
larly made, but it was held that policy holders were 
bound thereby. {See also Chap. VTIT, § 9, as to ultra 
vires borrowing.) 

All money payable by any member of the company 
under the Articles (and also under the Memorandum 
to which reference has already been made (Chap. Ill, 
§ 1 ) ) is a debt due from him to the company, and in 
England is of the nature of a specialty debt (§ 20 (2)). 

§ 2. — ^The Contents of the Articles. 

The Articles must be printed and divided into 
FAB^GRAPHS NUMBERED conSecutively, and must be 
signed by each subscriber of the Memorandum of 
Assciciation in the presence of at least one witness 
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who must attest the signature (§ 9). They must be 
stamped with a ten shilling deed stamp (§ 9), and filed 
with the Memorandum when the company is regis- 
tered (§ 6). 

In the case of companies limited by shares, where 
no Articles are registered. Table A will apply ; and 
if Articles are registered. Table A will still apply so 
far as it is not excluded or modified by the Articles 
so filed (§ 8). An Article in Table A cannot be excluded 
by implication {Fisher v. Black and White Pvblishing 
Co. (1901), 1 Ch. 174). 

Table A does not apply to companies limited by 
guarantee or to unlimited com}.)anies, and such Com- 
panies must therefore file s]>eeial Articles (§ 6) which 
may, however, take the form of the clauses of 
Table A so far as they are applicable. 

The First Schedule to the Act includes Tables C, 
D and E, being model sets of Articles for companies 
limited by guarantee and not having a share capital, 
those limited by guarantee and having a share capital, 
and unlimited companies respectively, but these arc 
for guidance only and are not invested with the same 
automatic application as is Table A. Companies 
other than those limited by shares may adopt such 
provisions of the appropriate Table as may be desirable, 
but such provisions must be set out in the Articles 
and cannot be adopted by reference. 

In the case of an unlimited company, the Artities, 
if the company has a share capital, must state the 
amount of such capital with which the company 
proposes to be registered ; if the company has not a 
share capital, and also in the case of guarantee com- 
panies, the Articles must state the number of members 
with which the company proposes to be registered 
(§ 7 ). A private company must file Articles containing 
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the provisions requisite to make it a private company. 
Such companies usually also exclude some of the 
clauses of Table A. 

The Articles are void so far as they are incon- 
sistent with or repugnant to any of the provisions of 
the Act (Welton v. Saffery (1897), App. Cas. 299; 
Newton v. Birmingham Small Arms Co. (1906), 2 Ch. 
378), but an Article will not be void merely because 
it is virtually a repetition of a clause in Table A {Boeh 
V. QueensXarvd Investment Co. (1896), A.C. 461). 

The Articles will make provision for the manner 
in which the administration of the company is to be 
carried on, and will have particular reference to such 
matters as the making of calls, forfeiture of shares, 
increase and reduction of capital, directors’ remunera- 
tion and qualification, dividends and reserves, accounts 
and audit. 

Reference should be made to Table A, which will 
be found printed in the Appendix. 


§ 3. — ^Table A. 

Articles of Association may adopt all or any of the 
regulations contained in Table A. 

In the case of a company limited by shares, if Articles 
are not registered, or if Articles are registered, in so 
far as the Articles do not exclude or modify the 
regulations contained in Table A, those regulations, 
so far as applicable, are the regulations of the company 
in the same manner and to the same extent as if they 
were contained in duly registered Articles (§8). 

Where no special Articles are adopted and Table A 
will apply in its entirety, the Memorandum must be 
endorsed “registered without Articles of Association.’§ ** 
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This cannot be done in the case of a private company, 
since such a company must register Articles compl3ring 
'with § 26 of the Act. 

Sometimes a company will exclude the operation 
of Table A entirely, registering an entire set of Articles 
suitable to its own requirements ; but it is common 
for a company to register special Articles for such 
purposes as it may require, leaving Table A to apply 
to those matters in respect of which it has not re- 
gistered its O'wn regulations, and excluding those 
clauses of Tabic A incompatible with its special 
Articles. 

As already stated in Chap. 1, § 2 (g), the Table A 
applying to limited companies at the present time 
is either the Table contained in the First Schedule 
to the Companies Act, 1862, or the Table prescribed 
by the Board of Trade on the Ist October, 1906 ; 
the Table contained in the First Schedule to the 
Companies Act, 1908, or that contained in the First 
Schedule to the Companies Act, 1929, according 
to the date of in crap oration of the company. A 
company to which an earlier Table A applies can, by 
special resolution, adopt the new Table A. 

Power is reserved to the Board of Trade to alter 
Table A (§ 379). The Table, so altered, must be 
published in the London Oazette. 

§ 4. — ^Alteration of the Articles. 

Subject to the pro'visions of the Act and to the 
conditions contained in its Memorandum, a company 
may by special resolution alter or add to its Articles. 

Any alteration or addition so made in the Articles 
is, subject to the provisions of the Act, as valid as if 
originally contained ‘therein, and is subject in like 
manner to al'teration by special resolution (§ 10). 
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The terms of the Articles must be strictly adhered 
to« and cannot be varied except by special resolution 
of the company. The following cases will illustrate 
this : — 

(1) The Articles of a company provided that the 
powers of control vested in the directors 
could only be varied by extraordinary 
resolution, and that the directors could only 
be removed by special resolution. It was 
held that the directors were not bound 
to comply with a resolution passed by a 
simple majority at an ordinary general 
meeting for the sale of the assets (Auto~ 
matte elf -Clean sing Filter Co. v. Cunning- 
ham (1906), 2 Ch. 34). 

(2) The Articles of a company provided that the 
management of the company should be en- 
trusted to a board of directors, subject to 
such regulations (not inconsistent with the 
provisions of the Articles) as might be pre- 
scribed by the company in general meeting. 
Another Article provided that no resolution 
of the directors for certain objects should 
be valid if one of the directors dissented. 
A resolution was passed by the directors 
bearing on these objects from which one of 
tho direc’tors dissented. This resolution was 
afterwards confirmed by an ordinary re- 
solution of the company. The Court of 
Appeal held that the confirmation was in- 
valid, as being an attempt to alter the last- 
named Article by ordinary, instead of by 
special resolution {Salmon v. Quin 4b Asetens, 
Ltd. (1909), 1 Ch. 311). 
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An alteration of the Articles must not amount — 

(i) to an attempt to sanction an act which is ultra 
vires the company altogether, or is an illegal 
act ; 

(ii) to a fraud by the majority against the 
minority ; 

(iii) to an undue prejudice imposed on the minority 
unless there is some BEAii advantage accbit- 

INtJ TO THE COMPANY. 

As to whether such benefit accrues, is a matter of fact 
for the shareholders acting bond fide and not for the 
Court, and the Court will not interfere unless the 
action of the shEireholderB is so unreasonable that no 
reasonable body of men could so act {Shuttleworth v. 
Cox Brothers ds Co. {Maidenhead) Ltd. (1927), 2 K.B. 
9). A power designed for the benefit of the comi^any 
is not necessarily bad simply because it bears hardly 
on individual shareholders, e.g.. 

After the death of the only member who 
held fully paid shares in a company, its 
Articles were altered so as to entitle it to 
exercise a lien over such shares in respect of 
sums owed by a shareholder to the company. 
The deceased member also held shares wliich 
were partly paid upon which he was indebted 
to the company for calls. The effect of the 
alteration was to give the* company a lien 
over all his sliares, but as it was for the 
benefit of the company the alteration was 
upheld {Allen v. Gold Beefs (1900), 1 Ch. 
656). 

Provisions in the Articles relating to compulsory 
cessation of membership, are considered in (^hapter V, 
post. 

In the event of the sale of the business of the 
company to another company, in consideration of 
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shares or debentures in the other company, no pro- 
vision in the Articles can deprive a dissentient 
shareholder of his rights under § 234 of the Act 
[Payne v. Cork Co. (1900), 1 Ch. 308 ; Bisgood v. 
Henderson's Transvaal Eatales (1908), 1 Ch. 743). 

In the case of an unlimited company formed and 
registered under the Joint Stock Companies Acts, 
the power of altering Articles extends to altering 
any regulations relating to the amount of capital or to 
its distribution into shares, notwithstanding that 
those regulations are contained in the Memorandum 
(§319). 

Where Articles have been registered, a copy of any 
resolution for the time being in force affecting the 
Articles must be embodied in or annexed to every 
copy of the Articles issued pfter the passing of the 
resolution (§118 (2)). Where special Articles have 
not been registered, a printed copy of any such re- 
solution or agreement must be forwarded to any 
member at his request on payment of one shilling 
or such less sum as the company may direct (§ 118 (3)). 
Tt will be recalled that if special Articles are not 
registered, the provisions of Table A of the First 
Schedule to the Act apply to the company. Section 
118 applies not only to special resolutions altering 
the Articles but to other forms of resolution as well 
as agreements by members affecting the constitution 
of the company. [See Chap. VTIT, § 5 (1).) 

A company cannot deprive itself of the right of 
alteration by a clause in the Articles, or by special 
contract that the Articles of the company shall not 
be altered [Walker v. London Tramways Co. (1879), 
12 Ch. D. 705 ; Malleson v. National Insurance Co. 
(1894), 1 Ch. 200). 
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The Court will not rectify mistakes in the Articles, 
since the company always has power to vary or alter 
them at any time {Evans v. Chapman (1902), 86 L.T. 
381). 

A member of the company cannot be bound by any 
alteration made in the Articles after the date on which 
he became a member, if and so far as the alteration 
requires him to take or subscribe for more shares than 
the number held by him at the date on which the 
alteration is made, or in any way increases his liability 
as at that date to contribute to the share capital of, 
or otherwise to pay money to the company, unless 
he agrees in writing to be bound by the alteration 
either before or after it is made (§22). 

A company can be restrained from altering its 
Articles for the purpose of committing a breach of 
contract {British Murac Syndicate v. Alpertmi Rvbher 
Co., Ltd. (1915), 2 Ch. 186). 

A printed copy of every special resolution by 
authority of which the Articles are altered must be 
filed with the Registrar of Companies within 15 days 
from the date upon which it was passed (§ 118). 
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CHAPTER V. 


THE PROSPECTUS. 

§ 1. — Nature of Prospectus. 

The Act defines a prospectus as “ any prospectus, 
notice, circular, advertisement or other invitation 

OFFNBING TO THE PITBLIC FOR SUBSCRIPTION OR PUR- 
CHASE ANY SHARES OR DEBENTURES OF A COMPANY” 

(§ 380). In essence, therefore, a prospectus — 

(а) is a document of invitation, 

(б) is directed to the public, and 

(c) relates to shares or debentures in a company. 

To constitute a prospectus it is not necessary that 
the invitation be extended to the public at large. It 
is sufficient if it be “ shown to any person as a 
MEMBER OF THE PUBLIC, and as an invitation to that 
person to take some of the shares referred to ” ; but the 
invitee must not have been approached in any special 
character or capacity (Nash v. Lynde (1929), A.C. 
168). On the other hand, an offer of shares in a new 
company made upon a reconstruction exclusively to 
the members of the existing company is not an offer 
to the public {Booth v. New Afrikander Gold Mining 
Co.y Ltd. (1903), 1 Ch. 296) ; nor is an offer of shares 
which is confined to existing members or debenture 
holders of the company in which the shares are to be 
held {Burrows v. Matabele Gold Reefs, dec. (1901), 
2 Ch. 2.3 h 
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Whether or not an offer is to be regarded as having 
been made to thb public is clearly a question of fact. 
The determination of this question is of considerable 
importance, for the law requires that in the case of a 
PUBLIC invitation to subscribe for or to purchase 
shares in a company specific disclosures must be 
made as to matters relating to the company. The 
obligation to make such disclosures (as specified in 
in the Fourth Schedule to the Act), arises — 

(а) where a prospectus is issued by or on behalf 
of a company, or by or on behalf of any person 
who is or has been engaged or interested in 
the formation of the company (§ 35) ; and, 

(б) in the case of any document by which an 

OFFER FOR SALE to the public is made of 
shares which were originally allotted by a 
company with a view to their being offered 
to the public (§38 (1)). 

The provisions of these sections are further con- 
sidered in §§ 3 and 8, below. 

§ 2. — Registration of Prospectus. 

A prospectus issued by or on behalf of a company, 
or in relation to an intended company, must be dated, 
and that date, unless the contrary is proved, is taken 
as the date of publication of the prospectus. 

A copy of every prospectus, signed by every person 
who is named therein as a director or proposed director 
of the company, or by his agent authorised in writing, 
must be delivered to the registrar of companies for 
registration on or before the date of its publication, 
and no prospectus can be issued until a copy thereof 
has been so delivered for registration. 

The registrar must not register any prospectus 
unless it is so dated and signed. 
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!Every prospectus must state on the face of it that 
a copy has been delivered for registration. 

If a prospectus is issued without a copy thereof 
being so delivered, the company, and every person 
who is knowingly a party to the issue of the prospectus, 
is liable to a fine not exceeding five pounds for every 
day from the date of the issue of the prospectus until 
a copy thereof is so delivered (§ 34). 


§ 3. — Statutory Disclosures in Prospectuses. 

The history of joint stock enterprise has shown that 
it provides in the hands of unscrupulous persons a 
means of exploiting the public. The Companies Acts 
have accordingly devised from time to time regulations 
which are designed to afford, so far as is practicable, 
protection and safeguards for the public interest. 
One of the methods adopted has been to require that 
public invitations to subscribe capital to a company 
must incorporate within themselves a statement of 
facts relating to the company which are deemed 
material to its prospects and to the security of the 
investment which is invited. Section 35 of the Act 
now provides that — 

(1) Every prospectus issued by or on behalf of a 
company, or by or on behalf of any person who is or 
has been engaged or interested in the formation of the 
company, must state the matters specified in Part I 
of the Fourth Schedule to the Act and set out the 
reports specified in Part II of that Schedule, and the 
said Parts I and II have effect subject to the provisions 
contained in Part III of the said Schedule. 

(2) A condition requiring or binding any applicant 
for shares in or debentures of a company to waive 
compliance with any requirement of the section, or 
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purporting to affect him with, notice of any contract^ 
document, or matter not specifically referred to in the 
prospectus, is void. 

(3) It is not lawful to issue any form of application 
for shares in or debentures of a company unless the 
form is issued with a prospectus which complies with 
these requirements ; but this restriction does not 
apply if it is shown that the form of apphcation was 
issued either — 

(a) in connection with a bond fide invitation 
to a person to enter into an underwriting 
agreement with respect to the shares or 
debentures ; or 

(&) in relation to shares or debentures which were 
not offered to the public. 

Any person who aets in contravention of the pro- 
visions of § 35 (3) is liable to a fine not exceeding 
five hundred pounds. 

(4) In the event of non-compliance with or con- 
travention of any of the requirements of the section, a 
director or other person responsible for the prospectus 
does not incur any liability by reason of the non- 
compliance or contravention, if — 

(a) as regards any matter not disclosed, he proves 
that he was not ooontsant thereof ; or 

(5) he proves that the non-compliance or con- 
travention arose from an honbst mistakb 
OF FACT on Ills part ; or 

(c) the non-compliance or contravention was in 
respect of matters which in the opinion of 
the Court dealing with the case were 
noCATBRiA]:. or was otherwise such as ought, 
in the opinion of that Court, having regard 
to all the circumstances of the case, bbasoit- 
ABIiV TO BE EXOtrSED. 


G Z 
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In the event of failure to include in a prospectus 
a statement with respect to the matters specified in 
paragraph 15 of Part I of the Fourth Schedule, no 
director or other person incurs any liability in respect 
of the failure unless it is proved that he had knowledge 
of the matters not disclosed. 

(5) The section does not appl^** to the issue to exist- 
ing members or debenture holders of a company of a 
prospectus or form of application relating to shares 
in or debentures of the company, whether an applicant 
for shares or debentures will or will not have the right 
to renounce in favour of other persons, but subject 
as aforesaid, the section applies to a prospectus or 
a form of application whether issued on or with 
reference to the formation of a company or sub- 
sequently. 

Nothing in the section limits or iliminishes any 
liability which any person may incur under the 
general law or the Act apart from the section (§ 35). 

The following arc the provisions contained in the 
Fourth Schedule above referred to ; — 

Part I. 

Mattrbs brqxjibrd to br statrd in Pbosprottts. 

1. Except where the prospectus is published as a 
newspaper advertisement, the contents of the 
Memorandum with the names, descriptions, and 
addresses of the signatories, and the number of shares 
subscribed for by them respectively. 

2. The NUMBER OF FOUNDERS OB MANAGEMENT OR 
DEFERRED SHARES, if any, and the nature and extent 
of the interest of the holders in the property and profits 
of the company. 

3. The number of shares, if any, fixed by the Articles 
as the QUALIFICATION OF A DIRECTOR, and any 
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provision in the Articles as to the bbmitnbbation 
of the directors. 

4. The NAMBS, DBSOBIFTIOKS, ABD ADDBBSSES OF 
THE DIBBCTOBS OT proposed directors. 

6. Where shares are offered to the public for sub- 
scription particulars as to — 

(i) The MINIMUM SUBSCRIPTION, t.s., minimum 
amount which, in the opinion of the directors, 
must be raised by the issue of those shares 
in order to jjrovide the sums, or, if any part 
thereof is to be defrayed in any other manner, 
the balance of the sums, required to be pro- 
vided in respect of each of the following 
matters : — 

(a) the PURCHASE price of any property 
purchased or to be purchased which is to be 
defrayed in whole or in part out of the pro- 
ceeds of the issue ; 

(&) any preliminary expenses payable by the 
comjjany, anti any commission so jiayable 
to any person in consideration of his agreeing 
to subscribe for, or of his procuring or agreeing 
to j)rocure subscriptions for, any shares in 
the comj)any ; 

(c) the repayment of any moneys borrowed 
by the company in respect of any of the 
foregoing matters ; 

(i2) WORKING CAPITAL ; and 
(ii) the amounts to be provided in respect of 
the matters aforesaid otherwise than out of 
the xiroceeds of the issue and the sources out 
of which those amounts are to be provided. 

6. The AMOUNT PAYABLE ON APPLICATION AND 
ALLOTMENT on eoch share, and, in the case of a 
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Becond or subsequent offer of shares, the amount 
offered for subscription on each previous allotment 
made within the two preceding years, the amount 
actually allotted, and the amount, if any, paid on 
the shares so allotted. 

7. The NtTMBEB AND AMOUNT OF SHAKES AND 
DEBENTUBEs which Within the two preceding years 
have been issued, or agreed to be issued, as FUiiiiY 
OB FABTEY PAID UP OTHEBWISE THAN IN CASH, 
and in the latter case the extent to wliich they are 
so paid up, and in either case the considebation for 
which those shares or dcbentuies have been issued 
or are proposed or intended to bo issued. 

8. The names and addbesses of the vendobs 
of any property purchased or acquired by the 
company, or proposed so to be purchased or acquired, 
which is to be paid for wholly or partly out of the 
proceeds of the issue offered for subscription by the 
prospectus, or tlie purchase or acquisition of which 
has not been completed at the date of issue of the 
prospectus, and the amount payable in cash, 
shares, or debentures, to the vendob, and where 
there is more than one separate veuflor, or the 
company is a sub-purchaser, the amount so payable 
to each vendor. 

9. The AMOUNT, IF ANY, PAID OB PAYABLE, AS 
PUBCHASE MONEY in cash, shares, or debentiires, 
for any such property as aforesaid, specifying the 
AMOUNT, IF ANY, PAYABLE FOB GOODWILL. 

10. The amount, if any, paid within the two 
preceding years or payable, as commission (but 
not including commission to sub-underwriters) fob 
SUBSCBIBING OB AQBEEINO TO SUBSCRIBE, or pro- 
curing or agreeing to procure subscriptions, fob 



THE FBOSPECTVS. 


103 


5 3.] 

any shares in, or debentures of, the company, 
or the rate of any such commission. 

11. The amount or estimated amoimt of fre- 
UMINARY EXPENSES. 

12. The amount paid within the two preceding 
years or intended to be paid to any promoter, 
and the consideration for any such payment. 

13. The DATES OP AND PARTIES TO EVERY MATERIAIi 
CONTRACT, not being a contract entered into in the 
ordinary course of the business carried on or intended 
to be carried on by the company or a contract 
entered into more than two years before the date of 
issue of the prospectus, and a reasonable time and 
place at which any such material contract or a copy 
thereof ma 3 ’’ be inspected. 

14. The NAMES AND ADDRESSES OP THE AUDITORS, 
if any, of the company. 

16. Full particulars of the nature and extent of 
THE INTEREST, if ail^^ OF EVERY DIRECTOR IN THE 
PROMOTION of, or in the property proposetl to be 
acquired by, the comjjanj’’, or, where the interest of 
such a director consists in being a partner in a firm, 
the nature and extent of the interest of the firm, 
with a statement of all sums paid or agreed to be 
paid bo him or to the firm in cash or shares or other- 
wise by any pei'son either to induce him to become, 
or to qualify him as, a director, or otherwise for 
services rendered by him or by the firm in connection 
with the promotion or formation of the company. 

16. If the prospectus invites the pubhc to subscribe 
for shares in the company and the share capital of 
the company is divided into different classes of 
shares, the right of voting at meetings of the 
company conferred by, and the rights in respect 
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OF CAPITAL AND DIVIDENDS attached to, the several 
classes of shares respectively. 

17. In thb case of a company which has bnibn 

CABBYINO ON BUSINESS, OR OF A BUSINESS WHICH 
HAS BEEN CARRIED ON FOR LESS THAN THREE YEARS, 
THE LENOTH OF TIME DURING WHICH THE BUSINESS 
of the company or the business to be acquired, as 
the case may be, has been carried on. 

Part IT. 

Reports to be set out in Prospectus. 

1. A report by the AUDITORS of the company 
with respect to the profits of the company in respect 
of each of the three financial years immediately 
preceding the issue of the prospectus, and with respect 
to the RATES OF THE DIVIDENDS, if aiiv, i)aid by 
the company in resj)ect of each class of sliares in tlie 
company in resjiect of each of the said three years, 
giving particulars of each such class »)f sliai-es on 
which such dividencis have been paid and particu- 
lars of the cases in which no dividends have been 
paid in respect of any class of shares in respect 
of any of those years, and, if no accounts have been 
made up in respect of any part of tlie period of three 
years ending on a date three montlis licfore the issue 
of the prospectus, containing a statement of that 
fact. 

2. If the proceeds, or any part of the proceeds, of 
the issue of the shai'cs or debentures are or is to be 
applied directly or indirectly in the [iimchase of any 
business, a report made by accountants who 
shall be named in the prospectus upon the profits 
of the business m respect of each of the three 
financial years immediately preceding the issue of 
the prospectus. 
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Part III. 

Provisions applying to Parts I and II of Schedolb. 

1. The provisions of this Schedule with respect to 
the Memorandum and the qualification, remrinera- 
tion and interest of directors, the names, descriptions, 
and addresses of directors or proposed directors, 
and the amount or estimated amount of the pre- 
liminary expenses, shall not apply in the case of a 
prospectus issued more than two years after the 
date at which the company is entitled to commence 
business. 

2. Bv'^ery person shall for the purposes of this 
Schedule be deemed to be a vendor who has entered 
into any contract, absolute or eonditional, for the 
sale or purchase, or for any option of purchase, 
of anj^ property to be acquired by the company, 
in any case where — 

(a) the purchase money is not fully paid at the 
date of the issue of the prospectus ; 

(b) the purcJiase money is to be paid or satisfied 
wJioUy or in pait out of the proceeds of the 
issue offered for subscription by the 
prospectus ; 

(c) the contract depends for its validity or ful- 
filment on the result of that issue. 

3. Where any ])roperty to be acquired by the 
company is to be taken on lease, this Schedule 
shall have effect as if the expression “ vendor ” 
included the lessor, and the expression “ purchase 
money ” included the consideration for the lease, 
and the expression “ sub-purchaser ” included a 
sub-lessee. 
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4. For the purposes of paragraph 8 of Part I 
of this Schedule where the vendors or any of them 
are a firm, the members of the firm shall not be 
treated as separate vendors. 

5. If in the case of a company which has been 
carrying on business, or of a business which has been 
carried on for less than lliree years, the accounts 
of the company or business have only been made up 
in respect of two years or one year. Part IT of this 
Schedule shall have effect as if references to two 
years or one year, as the ca.se may be, were substi- 
tuted for reference to tlirec years. 

6. The expression “financial year” in Part II 
of this Schedule means the year in respect of which 
the accoimts of the company or of the business, as 
the case may be, are made uj), and where by reason 
of any alteiation of the date on which the financial 
year of the company or business terminates the 
accounts of the company or business have been 
made up for a period greater or less than a year, 
that greater or less period shall for the jjurpose of 
the said Part of this Schedule be deemed to be a 
financial year. 

Apart &om these scheduled disclosures, § 47 of 
the Act requires that where shares are being issued 
at a discount, the prospectus relating thereto must 
contain particulars of the discount allowed on the 
issue of the shares. 

These special statutory provisions demanding that 
certain matters be specifically stated do not in any 
way relax the general principle that any material 
statement set out in a prospectus, whether statutorily 
required or not, must be substantially true. 
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“ Those who issue a prospectus, holding out to the 
public the great advantages which will accrue to 
persons who will take shares in a proposed under- 
taking, and inviting them to take shares on the faith 
of the representations therein contained, are bound 
to state everything with strict and scrupulous accuracy, 
and not only to abstain from stating as fact that 
which is not so, but to omit no one fact within their 
knowledge the existence of which might in any degree 
affect the nature or extent or quality of the privileges 
and advantages which the prospectus holds out as 
inducements to take shares ” {Kinderaley V.C. in 
New Brunswick <Sr Canada Rail. Co. v. Mvggeridge 
(1860), 1 Dr. and 8m. 363). 

§ 4. — Reports and Documents. 

In addition to the I’oports of auditors and accountants 
required by Part IT of the Fourth Schedule, a 
prospectus often refers to reports of experts and others. 
In such a case, if the company will take upon itself to 
assume the authenticity of the reports, and represent 
as facts the matters stated in those reports it must 
take the consequences should they prove false. But 
if the persons issuing a prospectus merely refer to 
the report as telling all they know, and propose to send 
out someone to test it, they will not be treated as 
guaranteeing its truth {Re British Bvrmah Bead Co. 
(1887), 56 L.T. 815). 

An applicant is entitled to rely on the truth of 
statements of fact appearing in the prospectus, and 
is not bound to verify them. When a document, 
therefore, is referred to in a prospectus, and is offered 
for inspection, those responsible for the issue of the 
prospectus are not thereby relieved from responsi- 
bility. “ One of the most familiar instances in modem 
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times is where men issue a prospectus in which they 
make false statements of the contracts made before 
the formation of the company, and then say that the 
contracts themselves may be inspected at the offices of 
the solicitors. It has always been held that those who 
accepted those statements as true were not deprived 
of their remedy merely because they neglected to go 
and look at the contracts ” {J easel in Redgrave 

V. Ilwd (1881), 20 Ch. D. 1, 14). 

And again. Lord Watson said : “ It was argued 
for the company that, inasmuch as the contracts 
for the purchase of the concession were generally 
referred to towards the end of the prospectus, the re- 
spondent must be held to have notice of their contents. 
This appears to me to be one of the most audacious 
pleas that was ever j)ut forwaid in answer to a charge 
of fraudulent misrepresentation. When analysed, it 
means simply that a person wlio has induced another 
to act upon a statement made with intent to deceive, 
must be relieved from the consequences of his deceit 
if he has given his victim constructive notice of a 
document, the perusal of wliicli would expose the fraud ” 
{AarorCs Reefs v. Twias (1896), A.(\ 273, 287). 


§ 5. — Material Contracts. 

The mere omission to state material facta does not 
necessarily amount to misrepresentation unless the 
effect of the omission is to give a false colour to the 
prospectus as a whole. It is cs.sential that all material 
contracts made by the company or by the directors 
or promoters thereof shall be set out, giving the dates 
and parties thereto and fixing a reasonable time and 
place at which the contract or a copy thereof may be 
insnected. 
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By material contracts is meant every contract 
which would be likely to influence the judgment of 
an intending applicant {Svllitfan v. Metcalf (1880), 
5 r.P.D. 455). 

A verbal contract is as material as a contract in 
writing [Arkwright v. Newhold (1881), 17 O.D. 301 ; 
Capel V. Sim's Ships Compositions Co. (1888), 
58 L.T. 807). 

The exceptions are contracts in the ordinary course 
of business and those entered into two years before 
the date of the issue of the prospectus. 


§ 6. — ^Remedy for Non-disclosure. 

A mere failure to make a statutory disclosure 
where the non-disclosure does not amount to a 
positive mis-statement does not give the allottee a 
right to repudiate his shares, or any right of action 
against the company (Cover's case (1875), 1 C.D. 
182). The sole remedy is that indirectly conferred 
by § 35 against directors and others responsible for 
the issue of the prospectus. To establish a right to 
compensation the allottee must sliow — 

(1) That the prospectus omitted to state the date 
and parties to some contract ; 

(2) That such contract was material ; 

(3) That the omission was knowingly made by 
the person sued ; 

(4) That the applicant took shares in the 
company on the faith of such prospectus ; 

(5 ) That he sustained damage ; and 
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(6) That had the omitted particulars appeared^ 
he would not or might not have taken the 
shares. 

A director or other person responsible for the 
prospectus will not be liable for non-compliance with 
I 35 if he can prove that so far as non-disclosure of 
any matter is concerned he was not cognisant of it, 
or that the non-compliance arose from an honest 
mistake of fact on his part. The onus of proof is on 
the director or persons concerned. 

A director or other person will not incur liability 
for non-disclosure of his interest in the promotion 
of, or sale of property to the company, unless it is 
proved that he had knowledge of the matters not 
disclosed (§35 (4)). 

A company limited by shares or a company limited 
by guarantee and having a share capital must not 
previously to the statutory meeting vary the terms of 
a contract referred to in the prospectus or statement 
in lieu of prospectus ; except subject to the approval 
of the statutory meeting. This })rovision does not 
apply to a private company (§ 36). 

§ 7. — Remedies for Misrepresentation. 

Where there is a material misrepresentation, in the 
prospectus upon which the applicant relied when 
applying for shares, he may exercise the following 
remedies: — 

(a) The right to rescind the contract and re- 
pudiate the allotment and be placed in the 
position he was in originally ; this is his only 
right against the company where the mis- 
statement was innocently made (HovMa- 
toorth V. City of Oloftgow Bank (1880), 5 
A.C. 317). 



U 6 - 7 .] 


THB PBOSPBOIUS. 


Ill 


(6) If it can be shown that the misrepresentation 
was fraudulent (and it is for the plaintiff to 
prove fraud where he alleges it), a common 
law action for damages against the company 
and the persons responsible for the fraud. 

(c) A statutory claim for compensation which 
exists, irrespectively of the question of fraud, 
against those persons (directors and pro- 
moters), who were parties to the issue of the 
prospectus. 

In any case the misrepresentation must be one of 
fact ; it must be material, and the applicant must 
have relied upon it, even if there were also other 
reasons which induced him to apply for the shares. 
It may be that even a false statement of opinion will, 
in some cases, amount to a mis-statement of facts, 
since “ a man’s opinion or belief is as much a matter 
of fact as the state of his digestion ” (Per Bowen, L.J. 
in Edgington v. Fitzmaurice (1885), 29 C.r). 483). 

(a) ResclsBlon of the Contract to take Shares. 

In Lynde v. Anglo-Italian Hemp Spinning Co. 
((1896), 1 Ch. 178), it was decided that in order to 
make a company liable for misrepresentation inducing 
a contract to take shares, the statements complained 
of — 

(1) Must have been made by the directors or 
general agents of the company, or 

(2) Were metde by a special agent within the 
scope of his authority, or 

(3) Were known to the directors, before the 

contract of shareholding was complete, or 

(4) Were known to the directors to form the 
basis on which the contract to take the 
shares was made. 
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To entitle an allottee to rescission, the misrepresenta- 
tion must, as has been seen, be of fact, and material, 
and the applicant must have relied on it. Proof of 
mere non-disclosure of material facts is not enough 
to entitle the plaintiff to relief. Thus the failure to 
disclose the amount of previous allotments {vide 
Fourth Schedule, Part I, § 6) will not of itself be a valid 
ground for rescission {South of England Gas Co. (1911), 
1 Ch. 573). At the same time it is not necessary 
that some specific allegation of fact should be proved 
to be in itself false. The true test is whether all the 
facts as stated taken together present a substantially 
true picture. If the facts stated give a false im- 
pression, the prospec‘tus is none the less false, although 
it cannot bo shown that any specific statement is 
untrue {Aaion's lieefs v. Twiss (1896), A.C\ 273, 281 ; 
Oakes v. Turquand (1867), L.li. 2 H.Ij. 325). 

If the ajijilication for rescission is bascil on the 
grounds of false statements of fac‘t contained in an 
expert's report, it must be shown that the directors 
invited subscri})tions on the faith of those statements. 
Rescission will be refused if the directors clearly 
stated that they did not vouch for their accuracy. 

Non-disclosure of facts is only ground for relief when 
statements in the yirospectus can be shown to be 
oontradictoiy or inconsistent with facts not disclosed 
{Christ i neville Rubber Estates (1912), 28 T.L.R. 38) ; 
or whore the facts disclosed although in themselves 
individually true are given a false colour by reason 
of the concealment of other material facts {Rex v. 
Kylsant (1931), 47 L.K. 62 ; Rex v. BisMrgMn (1936), 
1 A.F.R. 586). A mere statement of bond fide 
OPINION is not enough in itself to entitle the allottee 
to rescission : but it is otherwise if the opinion is 
falsely stated and is in itself a material fact {EdgingUm 
V. Fitzmaurice, supra). 
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Where a prospectus stated that orders had already 
been received from the House of Commons, and wheels 
for the trolleys in the House had been ordered and were 
in use, but the facts were that the caterer to the House 
used one trolley with those wheels, not ordered by 
the House, the Court held that the prospectus was 
fraudulent, and avoided the contract (Gfreenwood v. 
Leather Shod Wheel Co. (1900), 1 Ch. 4-21). 

The contract to take shares, even though induced 
by misrepresentation, is vahd till rescinded ; and an 
allottee who seeks rescission must take steps to set 
aside the contract as soon as is reasonably possible 
after he discovers the misrepresentation. Not only 
may delay prejudice him in that he remains liable 
upon the shares until the contract of shareholding 
is avoided, but unreasonable delay may result in the 
equitable right of rescission being lost entirely, for 
equitable remedies must be exercised with expedition. 
A very short delay may deprive the allottee of his 
remedy, even if he has no actual proof of misrepresenta- 
tion, but his attention has been called to the matter in 
such a manner that his suspicions ought to have been 
aroused, and he still takes no steps to look into it 
(Ashley's Case (1870), 9 Eq. 269; Christiveoille Kvbber 
Estates (1912), 28 T.h.R. 38). 

Where the allottee elects to rescind, a mere notice 
to the company to this effect is not sufficient ; he 
MUST TAKE EFFECTIVE STEPS TO SECURE THE BEOTl- 
FICATIOE OF THE REGISTER AND HAVE HIS KAME 
REMOVED THEREFROM (First National Reinsurance 
Co. V. Greenfield (1921), 37 T.L.R. 235). 

The right may also be lost by implied ratification ; 
as by acting on the contract after discovering that he 
has a right to rescind, by executing a transfer, en- 
deavouring to sell the shares, pa^iring calls, receiving 
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dividends, or voting at a general meeting {Hop and 
Mcdt Exchange and Warehouse Co., Ex parte Briggs 
(1866), 1 Eq. 483). 

Moreover, the remedy cannot be asserted where 
the rights of innocent third parties will be thereby 
prejudiced. Thus, the winding-up of the company is 
a bar to rescission, since the rights of creditors have 
intervened. To be entitled to a rescission in the event 
of a liquidation, the allottee must havk commkkond 
FROCNCUINGS BEFORE THE COMMENCEMENT OF THE 

wiNiHNO-trp {Oakes v. Turquand (1867), 2 H.L. 245). 
But where a person had been induced to take shares 
by misrepresentation, the mere fact that having 
commenced proceedings, he afterwards appeared in 
the character of a shareholder to oppose a petition, 
did not amount to a waiver of his right to have his 
name removed from the register {Tomlin's Case; 
Re E. Brinsmead ds Co. (1898), 1 Ch. 104). 

Upon rescission of the contract to take shares the 
allottee is entitled to have the amount paid uj)on tlie 
shares returned to him with interest at four per cent, 
to the time of payment {Scottish Petroleum Co. (1883), 
23 Ch. D. 413 ; Karherg's Ca^e (1892), 3 Ch. 1). 


(b) Damages at Gommon Daw. 

Where it can bo proved that the misrepresentation 
upon which the applicant relied was made fraudu- 
lently, damages may be sought in a common law 
action for deceit. Such an action may be instituted 
against the company itself, but only after the 
contract of shareholding has been rescinded. The 
allottee cannot retain the shares and claim damages 
from the company {Houldsworth v. City of Glasgow 
Bank, supra). It may be observed that upon res- 
cission and the restoration to the quondam shareholder 



THB PBOSPBOTUS. 


115 


«7 3 


of any suma paid in respect of the shares together 
with interest, no further damage for which damages 
should be awarded will usually have been suffered 
by him. 

As against the persons responsible for the mis* 
representation, damages may be claimed in the case 
of fraud whether or not the contract of shareholding 
has been rescinded. 

In order to succeed in a common law action for 
fraud, it is for the plaintiff to establish not only that 
a material mis-statement was made but also that 
it was made fraudulently, i.e., “ knowing it to be 
false or not believing it to be true or recklessly not 
oaring whether it be true or false ” {Derry v. Peek 
(1889), 14 App. Tas. 337). 

<C) CompeiiBatloii under the Act. 

The difficulties which arise in asserting a claim 
for damages founded upon an allegation of fraud 
were strikingly illustrated in the case of Derry v. 
Peek, supra. 

A tramway company obtained powers to run 
tramcars by steam, but the exercise of those 
powers was subject to the consent of the Hoard 
of Trade. In the belief that this consent would 
be readily given the directors issued a prospectus 
which stated without qualification that the com- 
pany had the right to use steam power. In the 
event, the Board of Trade refused its consent. 
In an action brought by a shareholder against 
the directors who had issued the prospectus, it 
was held that damages could not be recovered in 
an action of deceit unless the plaintiff established 
that the statements complained of had been made 
fraudulently. Negligence or ignorance gave no 
cause of action. 


H z 
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This decision was followed by the passing of the 
Directors Liability Act, 1890, which, in the special case 
of misrepresentation in a prospectus, created a statu- 
tory right to compensation irrespective of fraud. 
The provisions of that Act are now contained in § 37 
of the Act of 1929 and are as follows : — 

(1) Where a prospectus invites persons to subscribe 
for shares in or debentures of a company — 

(а) every person who is a director of the company at 
the time of the issue of the prospectus ; and 

(б) every person who has authorised himself to be 
named and is named in the prospectus as a director 
or as having agreed to become a director cither 
immediately or after an interval of time ; emd 

(c) every person being a promoter of the company ; 
and 

(d) every person who has authorised the issue of the 
prospectus 

is liable to pay compnnsattoi^ to all persons who sub- 
scribe for any shares or debentures on the faith of the 
prospectus for the loss or damage they may have 
sustained by reason of any untrue statement therein, 
or in any report or Memorandum appearing on the 
face thereof, or by reference incorporated therein or 
issued therewith, unless it is proved — 

(i)that having consented to become a director of the 
company he withdbnw ms consent before the 
ISSUE OF THE PROSPECTUS, and that it was issued 
without his authority or consent ; or 
(ii)that THE PROSPECTUS WAS ISSUED WITHOUT mS 
ENOWLEDQE or consent, and that on becomieq 
AWARE OF ITS ISSUE he forthwith gave reason- 
able PUBLIC notice that it was issued without 
his knowledse or consent ; or 
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^iii)that after the issue of the prospectus and before 
allotment thereunder, he, ok BBOOinKO awake or 

AKY XTKTBtTE STATBMBKT therein, WITHDBBW 
ms OOKSBKT THERETO, and GAVE RBASOKABLE 
FiJBliic KOTiCE of the withdrawal, and of the 
reason therefor ; or 

(iv ) that — 

(o) As regards every untrue statement not pur- 
porting to be made on the authority of an expert, 
or of a public official document or statement, 
he had reasokable gboukd to beiaeve, and 
did up to the time of the allotment of the shares 
or debentures, as the case may be, believe, 
THAT THE STATBMBKT WAS TRUE ; and 

(6) as regards every untrue statement purporting 
to be A STATEMEKT BY AN EXFERT Or Contained 
in what purports to be a copy of or extract 
from a rejjort or valuation of an expert, that 
it FATRL.Y BEFBESEKTED THE STATEMENT or 
was a correct and fair copy of or extract from 
the report or valuation ; and 

(c) as regards every untrue statement purporting 
to be a STATEMENT MADE BY AN OFFIClAIj 
PERSON or contained in what purports to be a 
copy of or extract from a public official docu- 
ment, it was a correct and fair representa- 
tion OF THE STATEMENT or copy of Or extract 
from the document. 

A person is liable, however, to pay compensa- 
tion as aforesaid if it is proved that he had NO reason- 
able ground to believe that the person making 
any such statement, report, or valuation as is mentioned 
in paragraph (iv) (6) above was competent to make it. 
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(2) Where the prospectus contains the name of a 
person as a director of the company, or as having 
agreed to become a director thereof, and he has not 
consented to become a director, or has 'withdrawn his 
consent before the issue of the prospectus, and has not 
authorised or consented to the issue thereof, the 
directors of the company, except any without whose 
knowledge or consent the prospectus was issued, and 
any other person who authorised the issue thereof, are 
liable to indemnify the person named as aforesaid 
against all damages, costs, and expenses to which he 
may be made liable by reason of his name having been 
inserted in the prospectus, or in defending himself 
against any action or legal proceedings brought against 
him in respect thereof. 

(3) Every person who by reason of his being a 
director, or named as a director or as having agreed to 
become a director, or of his having authorised the issue 
of the prospectus, becomes liable to make any payment 
under this section may recover contribution, as in 
cases of contract, from any other person who, if sued 
separately, would have been liable to make the same 
payment, unless the person who has become so liable 
was, and that other person was not, guilty of fraudu- 
lent misrepresentation. 

(4) For these purposes the expression “ promoter ” 
means a promoter who was a party to the preparation 
of the prospectus, or of the portion thereof containing 
the untrue statement, but does not include any person 
by reason of his acting in a professional capacity for 
persons engaged in procuring the formation of the 
company ; and the expression “ expert ” includes 
engineer, valuer, accoiintant, and any other person 
whose profession gives authority to a statement 
made by him. 
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The following points should be pa<rticulaxly noticed 
in relation to the statutory remedy provided by this 
section : — 

(а) In asserting a claim, it is not necessary to 
prove fraud. It is su£B.cient for the claimant 
to show (i) that a material mis-statement 
was made, (ii) that he was deceived by it, 
and (iii) that he suffered loss or damage 
in consequence. 

(б) When such facts are established, the claimant 

is prima facie entitled to compensation. The 
parties sued can then escape liability only 
by setting up one or other of the narrow 
technical defences created by the section. 

(c) The remedy is available as against all persons 
who are parties to or who authorised the 
prospectus. 

(d) Compensation may be claimed notwith- 
standing that the contract of shareholding 
has not been rescinded, and even though a 
winding-up has commenced. 

The defence created by § 37 (1) (iv) is not available 
to a director who has relied upon statements made 
by an expert who is also the vendor to the company 
(Adams v. Thrift (1915), 2 Ch. 21.). 

Mere non-disclosure of facts is not sufficient to 
support an action for compensation or damages, 
unless the non-disclosure is such as to make the 
statement in the prospectus false (Aaron’s Reefs v. 
Twiss (1896), A. C. 273, 287). 

The Limitation Act, 1623, applies to such pro- 
ceedings against directors so that action must be ts.Ven 
within six years from the date of allotment (Thomson 
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V. Lord Clanmorria (1900), 1 Ch. 718), save where 
there has been concealed fraud {Oibba v. OuUd (1882), 
9 Q.B.D. 59), or where at that date the allottee is 
under some disability. 

The right to rescind a contract of shareholding upon 
the ground of material misrepresentation in a pros- 
pectus exists only in an original allottee of shares 
and is not available to subsequent holders. Persons 
other than the original allottee cannot claim to have 
been induced to enter into the contract of shareholding 
by mis-statements made by the company to tiieim. 

So also the statutory remedy exercisable against 
the persons responsible for the issue of a pi'ospectuB, 
can be asserted solely by persons who have taken 
shares from the company upon the faith of state- 
ments in the prospectus. 

Thus in Collins v. Associated Greyhound Racecourses 
(1930), I Ch. 1, a person in whose favour an allottee 
renounced his holding was held to have no remedy 
even though the original allottee had acted as a nominee 
for the claimant. As between him and the comj)any 
he could not say that he had taken the shares on the 
faith of statements held out to him. 

The position is different where the action is founded 
on fraud. In such case, any person who is deceived 
and who suffers damage is entitled to sue if he can 
show that it was intended that he should act on the 
mis-statements whether they were made directly to 
him or not. In Andrews v. Mocleford ((1896), 1 Q.B. 
372), where it was shown that a false prospectus was 
PBBSISTBNTLY CIRCULATED WITH A VIEW TO INDUCING 
PURCHASES IN THE MARKET ; it was held that in such a 
case any person having taken shares on the strength 
of the prospectus was entitled to claim damages for 
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fraud, whether he originally siibscribed for those 
shares or bought them in the open market. 

The measure of damages is the difference between 
the Talue of shares in a company having the 
advantage stated in the prospectus, and the value 
of shares in a company without these advantages ; the 
difference being ascertained as on the day after 
allotment {McConnell v. Wright (1903), 1 Ch. 646). 

A promoter or director who has paid damages as 
a result of proceedings under § 37 of the Act is entitled 
to contribution from any co-director or co-promoter 
who would have himself been liable in damages ; and 
the right is not lost by reason of the death of such 
co-director or co-proraoter, an action being maintain- 
able against the latter’s estate, since by § 37 (3) the 
right to contribution arises as in cases of contract 
between the parties {Shepheard v. Bray (1906), 2 Ch. 
235). 

This position has ceased to be peculiar to the form 
of action governed by § 37. It is now the general 
rule of law that, subject to certain qualifications, 
personal rights of action survive the death of either 
party (Law Reform (Miscellaneous Provisions) Act, 

1934) . Moreover, the right os between persons 
jointly liable for a civil wrong to seek contribution 
from each other has been made generally applicable 
(Law Reform (Married Women and Tortfeasors) Act, 

1935) . 

§ 8. — Offers for Sale. 

Reference to § 35 (1) of the Act will show that the 
requirements as to disclosure defined by the Fourth 
Schedule are made applicable by that section only 
to a prospectus issued by or on behalf of a company 
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or by, or on behalf of any person who is or has been 
engaged in the formation of the company.” So far 
as § 35 provides, there is no legal duty to disclose 
specific matters, or, indeed, anything at all, where 
the prospectus is not issued by or on behalf of the 
company or by some person concerned in its forma- 
tion. By the simple expedient of allotting the whole 
of an issue to a financial house and then extending 
an invitation from that aixotter to the public, 
the prospectus which results is free from the operation 
of § 35, and it appears to escape entirely the obligation 
to make such disclosures as the law deems it expedient 
to make in any public invitation to take up shares 
in a company. In order to meet the device of intro- 
ducing an issuing house between the company and the 
public, the Act extends the application of § 35 by the 
provisions of § 38. This section enacts that where a 
company allots or agrees to allot any shares in or 
debentures of the company with a view to all or any 
of those shares or debentures being offered for sale 
to the public, any document by which the offer for 
sale to the public is made is for all purposes deemed 
to be a prospectus issued by the company, and all 
enactments and rules of law as to the contents of 
prospectuses and to liability in respect of statements 
in and omissions from prospectuses, or otherwise 
relating to prospectuses, apply and have effect 
accordingly, as if the shares or debentures had been 
offered to the public for subscription and as if persons 
accepting the offer in respect of any shares or deben- 
tures were subscribers for those shares or debentures, 
but without prejudice to the liabiHty, if any, of the 
persons by whom the offer is made, in respect of mis> 
statements contained in the document or otherwise in 
respect thereof. 
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For the purposes oi the Act, it is, unless the contrary 
is proved, evidence that an allotment of, or an agree- 
ment to allot, shares or debentures Tvas made with a 
view to the shares or debentures being offered for 
sale to the public, if it is shown — 

(a) that an offer of the shares or debentures or 
of any of them for sale to the public was 
made within six months after the allotment 
or agreement to allot ; or 

(b) that at the date when the offer was made the 
whole consideration to be received by the 
company in respect of the shares or deben- 
tures had not been so received. 

Section 34 of the Act (dealing with the dating and 
registration of a prospectus; see § 2 of this Chapter), 
has effect as though the jicrsons making the offer were 
persons named in a prosjiectus as directors of a 
company, and § 35, which deals with the particulars 
to be given, has effect as if it required a prospectus 
to state in addition to the matters required by that 
section to be stated in a prospectus — 

(а) the net amount of the consideration received 

or to be received by the company in respect 
of the shares or debentures to which the offer 
relates ; and 

(б) the place and time at which the contract under 
which the said shares or debentures have been 
or are to be allotted may be inspected. 

Where a person making such an offer is a company 
or a firm, it is sufficient if the document cont aining 
the offer is signed on behalf of the company or firm by 
two directors of the company or not less than half 
of the partners, as the case may be, and any such 
director or partner may sign by his agent authorised 
in writing (§ 38 (4)). 
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Legitimate offers for sole of shares by persons who 
had originally acquired them in the ordinary way, 
and not, as in the case of financial houses, for the 
specific purpose of being offered to the public are not 
affected by the provisions of § 38. 


§ 9. — Prospectuses of Foreign Companies. 

Persons acting on behalf of foreign companies 
who issue or circulate prospectuses in this country 
are subject to provisions similar to those applicable 
upon the issue of a prospectus by or on behalf of a 
company registered under the Act. The requirements 
are dealt with under Part XII of the Act, in §§ 354 
and 355 as follows ; — 

354. — (1) It shall not be lawful for any person — 

(a) To isauo circulate or distribute in Great Britain any prospectus offoiing 
for subscription sliarea in or debentures of n lompony incorporatpd or 
to be ini orporaterl outside Groat Biitain whother the rompnny has 
or has not ostablishpri or when formed will or will not ostablish, a place 
of busmess ui Groat Britain unlcsa — 

(i) before the issue Lirciilntion or distribution of the prospectus m Great 
Bntam a copy thereof, ceitified by the chairman and two other 
diic*itorB of the company as having been approved by resolution of 
the managuig body has been delivered for rogistration to the regis- 
trar of compuniea , 

(ii) the prospectus ‘itates on the fare of it that the copy has been so 
delivered , 

(ui) the proBpoeius is dated , 

(iv) the prosi>ectus otherwise romplios with this Part of this Act , or 
<Ei) to issue to any person m Great Britain a form of application foi shares 
in or debpiituies of such a company or intended i oinpan^ as afoiesaid 
unless the form is issuorl with a prosi>ei tus v IiilIi compliob with this 
Part of this Act 

Provided that this piovisioii shall not apply if it is shown that the form of 
application was issuerl m connection with a, bojia ftdt mvitation to a 
person to enter mto on undorwritmg agreement with resiicct to the 
shares or delientures 

(2) This sertion shall not apply to the issue to exiatmg members or 
debenture holders of a rompany of a piospectus or form of applieation 
relatmg to BhBre^ m or debenture's of the company, whether an applicant 
for shares or dobentUT¥»B will or will not have the right to renounce m favour 
of other porsoiis but, subject as aforosaid, this sertion shall apply to a 
prospectus or form of application whether issued on nr with reference to the 
foimation of a company or subsequently 

(3) Where any document by which any shares m or debentures of a 
company mcorporated outside Great Bntam are offered for sale to the public 
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woTild, if the company Boncemod had been a company within the nc^eaning 
*of this Act, have Ijeen deemed by virtue of aecftion thirty -eight of this i{tct, 
to be a pro6per*tiis iesued b>' the compan 3 ''p thut document shall be deemed to 
be, for the purposes of this section, a prospectus issued by the company. 

(4) An offer of shares or debentures for subscription or sale to any 
pf^rson whose ordinary business or part of whcise ordinary business it is to 
buy or sell shares or debentures, whether as principal or agent, shall not lie 
deemed aii offer to the publir for the purposes of this sootion. 

(5) Serlion thirty-seven of this Act shall extend to every prospectus to 
wluch this section applies 

(G) Any person who is knowingly responsible for the issue, circulation 
or distribution of any prosjiectuB or for the Ihhuo of a form of application for 
shares or debentures m contravention of the provisions of this section shall 
l>e liable to a fme not exceeding five hundred pounds. 

(7) In this and the next following section the expressions “ prospectus,’* 
** shares, ” anil delNMitiiros ” have the same meanings as when used in 
relation to a company' in c or p orated under this Act. 

355. (1) In order to (‘omply with this Part of this Act a prospectus 

in addition to complying with the provisions of sub -paragraphs (ii) and (iii) 
df paragraph (a) of subsection (1) of the last furegomg section must — 

(n) cDTitain with respect to the followmg matters — 

(i) the objects of the company ; 

fii) the instrument constituting or defining the constitution of the 
company ; 

(ill) the enactments, or provisions having the force of an enactment, 
by or under which the m corporation of the company was effected ; 

(iv) an address in Circat Ilritam where the sairl mstrimient, enactments 
or provihions, or copies thereof, and if the same are in a foreign 
language a tran.^lation thereof certified in the prescribed manner, 
cun be mspccted ; 

(v) the date nn which and the country in which the company was 
incorporated ; 

(vi) whether the company has ostublishrMl a place of business in Great 
Britaui, and, if ho, the address of its principal office in Great Britain : 

Provitlcd that the provisioiiH of sub-paragraplis (i), (ii), (iii) and (iv) of 
this paragraph shall not apjdy m the case of a prospectus issued more than 
two yeurti afler the date at which the company is entitled to com- 
inciicn biiBUich'* 

fb) subject to the provisions of this sectioii, state the matters specified in 
l*urt I of the Fuurtii t^chi'diilc to this Act (other than those specified in 
parogruph 1 of the said Part 1 ) and set out the rejiurta specified in 
Part Jl of that Schedule subject alwa^'s to the provisions contained in 
Part 111 of the said Schedule : 

Provided that — 

(i) where any prospectus is iniblislied as a newspaper advozdiaement, 
it shall be n sufficient compliance with the requirement that the 
prospectus must specify the objects of the company if the advertise- 
ment specifies the primary object with which the company was formed ; 
and 

(ii) in paragraph 3 of Part 1 of the said Fourth Schedule a reference to 
the constitution of the oompany shall be substituted for tlie reference 
tc the articles ; and 

(iii) paragraph 1 of Part III of that Schedule shall have effect as if the 
reference to the memorandum wore omitted therefrom. 
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(2) Any condition requiring or binding any applicant for chareB or 
debentures to waive compliance with any requiromenl of this aeotion or 
purporting to affect him with notice of any contract, document, or matter 
not specifically referred to m the prospectus, shall be void 

(3) In the event of n on- compliant e with or oontravuntion of any of 
the requirements of this section, a director or other person responsible for the 
prospectus shall not incur any liability by reason of the non-compliance or 
contravention, if — 

(а) as regards any matter not disclosed, he proves that he was not cognisant 
thoreof ; or 

(б) he proves that the non compliance or contravention arose from an honest 
mistake of fact on his part , or 

(r) the non compliance or contra-ventioii was m respect of iiiatters which, 
in the opmion of tho court dealing \tith the case were immaterial oi were 
othertiisp such as ought m the opiniiui of that court, having regard to 
all the circumstances of tho case, reasonably to be excused 
Prn\ideii that, m the 6*\cnt of fatliiie to mcliidB m n pror>^>ectus a 
statement with respect to the matters containBil in paragraph 15 
of Part I of the Fourth Schedule to this Ac ( no tlirci tor or other person 
shall ini ui any liability m respect of the failure unless it l>e proved that 
he had knowledge of the matters iiot riia closed 

(4) Nothing in this set t ion shall limit or dimmish any liabilit\ which 
any person may meur under the general law or this Art. apart from this 


§ 10. — Share Hawking. 

The activities of persons making offers of sharei 
(generally of a highly speculative character, anc 
frequently worthless) either broadcast by letter o; 
by personal “ hawking ” from house to house, made i' 
necessary for the Act to contain provisions (in § 356 
designed to stop such practices. These provisions ar< 
in addition to the cognate §§ 354 and 355 {supra). 

It is not lawful for any person to go from house tc 
house offering shares for subRcri])tioii or jmrejiase t( 
the public or any member of the public. The expressior 
“ house ” docs not include an office used for business 
purposes (§ 356 (1)). 

It is not lawful to make an offer in writing to an5 
member of the public (not being a person whose 
ordinary business or part of whose ordinary business 
it is to buy or sell shares, whether as principal or agents 
of any shares for purchase, unless the offer is accom- 
panied by a statement in writing (which must be signed 
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by the person making the offer and dated) containing 
the particulars and otherwise 'complying with the 
requirements stated below, or, in the cas6 of shares in 
a company incorporated outside Great Britain, either 
by sueh a statement as aforesaid, or by such a pros- 
pectus as complies with this Part of the Act. These 
provisions do not apply however — 

{a) where the shares to which the offer relates 
are shares which are quoted on, or in respect 
of which permission to deal has been granted 
by any recognised stock exchange in Great 
Biltain and the offer so states and specifies 
the stock exchange ; or 

(b) where the shares to wliicli the offer relates 

are shares wldch a com})any has allotted or 
agreed to allot with a view to their being 
offered for sale to the public ; or 

(c) where the offer was made only to persons with 

whom the person making the offer has been 
in the habit of doing regular business in the 
purchase or sale of shares (§ 356 (2)). 

The written statement must not contain any matter 
other than the prescribed particulars, and must not 
be in characters less large or less legible than any 
characters used in the offer or in any document sent 
therewith (§ 356 (3)). 

The statement must contain particulars with respect 
to the following matters : — 

(a) whether the person making the offer is acting 
as principal or agent, and if as agent the 
name of his principal and an address in 
Great Biltain where the principal can be 
served with process ; 
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(&) th.e date on which and the country in which 
the company was incorporated and the 
address of its registered or principal office 
in Great Britain ; 

(c) the authorised share capital of the company 
and the amount thereof which has been 
issued, the classes into which it is divided 
and the rights of each class of shareholders 
in respect of capital, dividends and voting ; 

(fi) the dividends, if any, paid by the company 
on each class of shares during each of the 
three financial years immediately prece<ling 
the offer, and if no dividend has been jmid 
in respect of shares of any particular class 
during any of those years, a statement to 
that effect ; 

(c) the total amoutit of any debentures issued by 
the comj)any and outstandmg at the date of 
the statement, together with the rate of 
interest payable thereon ; 

(/) the names and addresses of the directors of the 
company ; 

(g) whether or not the shares offered are fully 
paid up, and, if not, to what extent they are 
paid up ; 

(h) whether or not the shares are quoted on, or 

permission to deal therein has been granted 
by any recognised stock exchange in Great 
Britain or elsewhere, and, if so, which, and, 
if not, a statement that they are not so 
quoted or that no such permission has been 
granted. 

(t) where the offer relates to units, particulars 
of the name and addresses of the persons in 
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whom the ahai>e8 represented by the units 
are vested, the date of and the parties to 
any document defining the terms on which 
those shares are held, and an address in 
Great Britain where that document or a 
copy thereof can be inspected. 

The expression “company” here means the com- 
pany by which the shares to which the statement 
relates were or are to be issued (§ 356 (4)). 

If any person acts, or incites, causes or procures any 
person to act, in contravention of the section, he is 
liable to imprisonment for a term not exceeding six 
months or to a fine not exceeding two hundred pormds, 
or to both such imprisonment and fine, and in the case 
of a second or subsequent offence to imprisonment 
lor a term not exceedmg t\«elve months or to a fine 
not exceeding five hundred pounds, or to both such 
imprisonment and fine (§356 (5)). 

Where a person convicted of an offence is a company 
(whether a company within the meaning of the Act 
or not), every director and every officer concerned in 
the management of the company is guilty of the like 
offence unless be proves that the act constituting the 
offence took place without his knowledge or consent 
(§356 (6)). 

Unless the context otherwise requires, the expression 
“ shares ” means the shares of a company, whether a 
company within the meaning of the Act or not, and 
includes debentures and rmits, and the expression 
“ imit ” means any right or interest (by whatever 
name called) in a share, and a person will not in relation 
to a company be regarded as not being a member of 
the public by reason only that he is a holder of shares 
in the company or a purchaser of goods from the 
company (§ 356 (7)). 
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Where any person is convicted in England of having 
made an offer in contravention of the provisions of 
this section, the Court before which he is convicted 
may order that any contract mode as a result of the 
offer shall bo void, and, where it makes any such 
order, may give such consequential directions as it 
thinks proper for the repayment of any money or the 
retransfer of any shares. 

Where the Court makes such an order (whether 
with or without consequential directions) an appeal 
against the order and the consequential directions, 
if any, lies to the High Court (§ 356 (8)). 
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SYNOPSIS OF CHAPTER VI. 

APPLICATION AND ALLOTMENT AND 
THE COMMENCEMENT OF BUSINESS 

§ 1 — Application for Shares 
2 — 4ilotm:fnt of Shares 
3 —Restrictions on Allotment 
4. — Statement in L.ieu of Prospectus. 

6 Irregular \llotments 

6 —Return of Altotments 

7 —Payment of Commission 
8. — ^Financial Assistance. 


9. — Commencement oj) Business 
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PHAPTER VI. 


APPLICATION AND ALLOTMENT AND 
THE COMMENCEMENT OF BUSINESS. 

§ 1. — Application for Shares. 

Application for shares is normally made on definite 
terms laid down by the company, and in the case of 
a public issue the terms upon which shares are to be 
applied for will be set out on t he prospectus. 

The application form, which generally accomjiauies 
the prospectus, should be so worded as to shuA% 
clearly the terms upon which shares are applied for ; 
and it is usual so to word the form as to make the 
application subject to the terms of the prospectus 
and of the Memorandum and Articles of tlie company. 
It is not now lawful to issue any form of application 
in respect of shares or debenture.s unless accompanied 
by a prospectus, except where the form was issued in 
connection writh a bond fide invitation to a person 
to enter into an underwriting agreement with resj)ect 
to such shares or debentures, or in relation to an 
issue not made to the public. The penalty for con- 
travention of this provision is a fine not exceeding 
£500 (§35 (3)). 

An application should authorise the allotment of 
a number of shares less than those applied for, since 
otherwise such an allotment is bad {Ex parte Roberts, 
(1852), 1 Drew, 204). An allotment must not 

depart from the terms of the application {Barrett's 
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Case (1865), 3 De G. J. & S. 30 ; Jasksoti v. Twrquemd 
(1869), 4 H.L. 305), for the acceptance of an offer 
must be unqualified if a contract is to be thereby 
created. 

The application need not be in writing, and can 
be withdrawn at any time before acceptance by 
allotment. The revocation may be communicated 
to the secretary of the company or even to a clerk in 
his office if the secretary be absent (TrumxvrC a Case 
(1894), 3 Ch. 272 ; Crawley's Case (1869), 4 Ch. 322). 
Where the revocation is sent by post actual delivery 
to the company is necessary to render it effectual 
{Henthorn v. Fraser (1892), 2 Ch. 27). 

The application may be made by an agent 
{Fraser's Case (1871), 24 Tj.T. 746); but he should 
apply in the name of his x>rincipal, otherwise if the 
shares are allotted to himself he will be personally 
liable. If he applies as agent but without authority, 
he will not become a member himself, nor can his 
purported principal become the holder of the shares 
allotted unless he chooses to ratify the application. 
If there is no ratification, the professed agent will be 
liable for breach of warranty of authority to the extent 
of the loss sustained by the company, which may be 
the whole nominal value of the shares {Ex parte 
Panmure (1883), 24 Ch. D. 367 ; Coventry's Case 

(1891), 1 Ch. 202). 

An application may be conditional, and where 
there is a condition precedent, an allotment which 
disregards the condition will be void {Rogers' Case 
(1868), 3 Ch. App. 633). In that case the application 
was made on condition that the applicant was appointed 
to a post in the company ; he was not appointed, and 
the Court held that the allotment was void. But if 
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the condition can be separated from the application 
BO as to form only a collateral or subsequent condition 
the applicant is boimd by the allotment, and his only 
remedy is to take steps to enforce the condition 
{Elkington's Case (1867), 2 Ch. App. 511), 

S 2. — ^Allotment of Shares. 

The allotment of shares being the acceptance 
of the offer to take them, completes the contract 
between the allottee and the company. The fact 
of allotment must be communicated, but the com- 
munication need not bo in any particular form unless 
the Articles of the company pro\ide otherwise {Levita's 
Case (1870), 5 Ch. App. 489). It must be given to 
the appheant or to his agent duly authorised to receive 
it, an agent applying for shares htiving no implied 
authority to receive notice of allotment {Robinson's 
Case (1869), 4 Ch. App. 322). 

In the ordinary course, the post is the channel of 
communication between the applicant and the com- 
pany, and where this is so an allotment is complete as 
soon as the letter of allotment is jiosted, and this even 
though it is never received {Household Fire Insurance 
Co. V. Grant (1879), 4 Ex. D. 216), or, presumably, 
where it is delayed in the post {Dunlop v. Higgins 
(1848), 1 H.L. 381). But the allotment is not com- 
plete until the letter actually reackes the Post Office ; 
delivery to a town postman m the street not being 
sufficient {London <Ss Northern Bank (1900), 1 Ch. 220). 
The allotment must be made within a reasonable 
time after the date of application ; if there is undue 
dela^, the allottee is entitled to repudiate the 
contract {Ramsgale Hotel Co. v. Montefiore (1866), 
1 Ex. 109). 
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The issue of bonus shares as a gift is illegal {Eddyatone 
Marine Insurance Co. (1893), 3 Ch. 9). A company can, 
of course, issue bonus shares to its members out of 
capitalised profits, for that is not a gift. Shares may 
be issued at a premium of any amount, the premium 
being the excess amount receivable from the allottee 
over the nominal value of the shares. Such premium 
does not form part of the capital {Hilder v. Dexter 
(1902), App. Cas. 474) ; but is nevertheless capital 
money {Shorio v. Colwill (1909), 101 L.T. 598). 

If the value of the shares amounts to £5 or more, 
the letter of allotment requires a 6d. impressed stamp, 
and if under £5 a Id. impressed stamp (Finance Act, 
1899, § 9) ; the penalty for failure to stamp it being 
£20 (Stamp Act, 1891, § 29). 

An unstamped allotment, however, is sufficient 
acceptance to make a binding contract to take shares 
(Whitley Partners (1886), 42 L.T. 11). 

§ 3. — ^Restrictions on Allotment. 

There are no restrictions upon the right of a private 
company to allot shares, and it may accordingly 
proceed to allotment immediately after it has been 
incorporated. 

In the case of a public company, however, the policy 
of the law to protect the interests of the public 
manifests itself in restrictive provisions regulating 
the allotment of shares by the company. Section 
39 of the Act provides that where any share capital 
of a company is first offered to the public for sub- 
scription, no allotment shall be made, unless the 
amount stated in the prospectus as the minimum 
subscription (see infra) has been subscribed and the 
sum payable on application for the amount so stated, 
has been paid to and beceivbd bv the company. 
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For this purpose a sum is deemed to have been paid 
to and received by the company if a cheque for that 
sum has been received in good faith by the company 
and the directors of the company have no reason for 
suspecting that the cheque vdll not be paid. 

The minimum subscription must be reckoned 
exclusively of any amount payable otherwise than in 
caah. 

The amount payable on application on each share 
must not be less than five per cent, of the nominal 
amount of the share. 

If these conditions have not been complied with 
on the expiration of forty days after the first issue of 
the prospectus, all money received from applicants for 
shares must be forthwith repaid to them without 
interest, and, if any such money is not so repaid within 
forty-eight days after the issue of the prospectus, the 
directors of the company are jointly and severally 
liable to repay that money, with interest at the rate 
of five per centum per annum from the exiiiration of 
the forty-eighth day. A director is not liable, how- 
ever, if he proves that the default in the repayment 
of the money was not due to any misconduct or 
negligence on ins part. 

Any condition requiring or binding any applicant 
for shares to waive compliance with any of the re- 
quirements of § 39 is void. 

It should be noticed that while the totality of 
these provisions does not apply to any allotment 
subsequent to the first allotment of shares offered to 
the public for subscription, the requirement that 
the amount payable on ap])lication must be not less 
than 5 per cent, of the nominal value of the shares 
applies to all allotments of shares so offered to the 
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The object of the minimum subscription is to ensure 
that the company shall commence business with a 
sufficiency of capital for its reasonable requirements. 
Under paragraph 5 of Part I of the Fourth Schedule, 
the MINIMUM siJBscBiPTiON IS the amount which, in 
the opinion of the directors, must be raised in order to 
provide the sums, or if any part thereof is to be 
defrayed in any other manner, the balance of the sums 
required to be provided in respect of each of the 
following matters ; — 

(а) the purchase price of any property purchased 
or to be purchased which is to be defrayed 
in whole or in part out of the proceeds of 
the issue ; 

(б) any preliminary expenses payable by the 
comjjany, and any commission so payable 
to any person in consideration of his agreeing 
to subscribe for, or of his procuring or agreeing 
to procure subscriptions for any shares in 
the company ; 

(r) the repayment of any moneys borrowed by the 
company in respect of any of the foregoing 
matters ; 

(d) working capital. 

It should be noted that the minimum subscription 
appears only in the prospectus, and not in the Articles. 

In view of the provision for the repayment of all 
application moneys if the minimum subscription is 
not reached within forty days of the issue of a pros- 
pectus, the application money should be kept intact 
until the minimum subscription is obtained. 

In the case of companies (other than private com- 
panies), which do not issue an invitation to the public, 
or which have issued a prospectus but have not 
proceeded to allot any shares or debentures so offered 
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to the public, no allotment can be made, unless at 
least three days before the first allotment of shares 
or debentures the company concerned has delivered 
to the registrar a statement in lieu of prospectus (see 
§ 4 below). Upon any contravention, the company 
and every director cognisant thereof is liable to a fine 
not exceeding £100 (§ 40). 

§ 4. — Statement in Lieu of Prospectus. 

Where no prospectus has been issued by a public 
company, the information demanded by the Fourth 
Schedule to the Act has not been disclosed to the 
public. It is accordingly provided that as a necessary 
alternative, there be delivered to the registrar for 
registration a statement in lieu of prospectus in the 
form prescribed by the Fifth Schedules where the 
company seeks to allot any of its shares or debentures 
(§ 40), or to commence business (§ 94, see § 9, infra). 
It may be said that the disclosures required by the 
Fifth Schedule correspond substantially to the matters 
which must be revealed in a prospectus, but a state- 
ment in lieu of prospectus, need not set out : — 

(1) The contents of the Memorandum; 

(2) Particulars of founders’ or deferred shares ; 

(3) The qualification and remuneration of 
directors ; 

(4) A minimum subscription ; 

It must, however, show inter alia, 

(1) The nominal capital and the shares into which 
it is divided ; 

(2) The voting rights of different classes of shares. 

The following is the form prescribed in the Fifth 
Schedule to the Act for the statement in lieu of 
prospeetus : — 
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FIFTH SCHEDULE 

Tmc f oniFAKiF*^ Act 1929 
STATEMENT IIh UEU OF PJiOSPECTUfe 
[iphveiad for regiHtratioii by 
(Inspit the fiame of the Company ) 
rur<iuatit to HI ction 40 of the CompaniLS Art, 1929 
delii/crorl for registration by 


The nominal share capital of the 
CompaTi^ 


Divided into 


Auioiiiit (if uin ) oi nbo^i r apitnl 
^birh r oiisiHtb ot iiilreniabli pn 
frrtiiu sluiirs 

ilatf on or hi fon \^hirh tlicbst 
shall s air oi are lialik to be 
rede ( nipcl 

Nanus desi iiptioiih ami adrlinssih 
ot iliiittois or proposed direiton- 

11 th« shaif ifipital of tin i iinpaii^ 
IS dividi iJ into ihlfiiLiit rbisis ot 
shn^e^ tbr iiv,ht ot at 

UK diii,-s of the i DinpaiiN i oiitf ni <1 
by and tin ii^^hts in ir split it 
lapital and dividi nd*- at tai hr d to 
till spvtiiil ilasflfs ot shtties re 
=»pi c livi 1> 

Numlx r niirl aiiiouiit of slinii s and 
dt In iitnri s acnoBil 1r> ht issiu rJ as 
inll\ or pnitl^ paid up othemue 
than m i asli 

The I onsiilf ration tor the uiliiulrd 
iSMie of thnsD share*- and delKii 
tore s 


Shares of £ earli. 

j f I* 

■ p p It 

bliarBB of £ eooh 


1 shares of £ fully 

paid 

i shaies upoTL whieh £ 

per sharr ei edited as paj.d 
{ dtbeiiture £ 

4 Consideration 


Names nml addir ssi h oF ’irndors 
ot pioperl\ ])iin hflsed ni aiquucd 
OI proposed to Im^ pnichnsed or 
arquiied b> the Lompaii\ 

Amount tin i ash shares oi dtben- 
turpfi) payable to oaih separate 
vendor 
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Amount (if any) paid or payable (in 
cash or shares or deljentures) for 
any such property, specifying 
amount (if any) paid or payable 
for goodwill. 

Total puroha.se pnc!e£ 

Cash .. ., £ 

Shares . . . . £ 

Debentures . . £ 

Goodwill .. £ 

Amount (if any) paid or payable as 
commission for subscribing or agree- 
ing to subscribe or procuring or 
agreeing to procure subscriptions 
for any shares or debentures in 
the company, or 

Amount paid. 

„ payable. 

Rate of the commission 

Rate per eent. 

The number of shares (if any) which 
persons hove agixjed for a consider- 
ation to subscribe absolutely. 

! 

Estimated amount of preliminary 
expenses 

1 

1 

Amovuit paid or intended to be paid 
to any promoter. 

Consideration For the payment. 

Name of promoter. 

Amount £ 

Consideration : — 

Dates of, *wiri parlies to, every j 
material contract (other than con- : 
tracts entei’ed into in the ordinary | 
course of the business intended to 
be carried on by tVie company or 
entered into more than two years 
before the delivery of this state- 
ment). 1 


Time and place at which the contracts j 
or copues tboi'eof may be inspected. ' 


Names and arldi'c^aseH of the auditors j 
of the rrompany (if any). j 


Full particulars r)f the nature and ex 
tent of the interest of every director 
in the promotion of or in the pro- 
fierty proposed to be acquired l»y 
the company, or, whore the interest 
of Bueh a director consists in l>eing 
a partner in a firm, the natui*© and 
extent of the interest of the firm, 
with a statement of all sums paid 
or agreed to be paid to him or to 
the firm in cosh or shares, or other- 
wise, by any person either to inrlnce 
him to become, or to qualify him 
as, a director, or otherwise for 
servic4>s rendered by him or by the 
firm in connection with the promo- 
tion or formation of the company. 
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If it iti proposed to acquire any busi- 
ness. the amount, as certified by 
the persons by whom the gul counts 
of the busmcBS have been audited, 
of the not piofits of the biismoss in 
rt^spei t of each of the thrf*o iman 
piai '> ears immediately piecedin^ 
the date ol this statement pi ovided i 
that in the rase of n buaineHS whn h I 
ha«^ hern rar**ied on for less than 
three years and llu arenunts oi 
whnh ha\ p only bcRii madp ux) m 
respect of two years or one venr 
the above requusmeiit shall have 
effect as if refeienre to t\i n years 
or one vr ar as the < use may be 
Mfre hubstiliiteil foi refeienccs to 
thire yeais, and in an\ such i nso 
tho statement shall say how long 
thf buttinesR to be acquired has 
bcH Ji carried on 


(Siimatiiies of tho x^iNons above-named as 
111 o( tors or pinpciseil direc*toTs, or of 
then agents authorised in writmg ) 

Date _ 

NTnrr — In tliih Sc hi dulc^ the cxprebsion “ vendor ** mcludes a vendor as 
rli tinr rl in Part IJJ of tin rouith Stliedule to this Act and the expression 
' fiiiaiKial vear * has tic meaning a*^signod to it m that Pait of the said 
iSilic d ide 

Whoro a statomont in lieu of prospectus containing 
matennl misrepresentations is filed with the registrar, 
an allottee who was induced to apply for shares 
upon the faith of the particulars filed, may be entitled 
to seek rescission of the contract of shareholding. 
Where, however, the allottee has not inspected the 
statement iii lieu, he cannot claim to have been misled 
by the false rejiresentations and will therefore have 
no remedy {Blair Open Hearth Furnace Co. (1914), 
1 Ch. 390). Moreover, an allotment of shares is 
not necessarily void if there are material mis- 
statements or omission in the statement in lieu of 
prospectus {ibid.). The right to compensation con- 
ferred by § 37 where a prospectus contains material 
misrepresentations is not available to an allottee. 
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who relies upon a false representation in a statement 
in lieu of prospectus ; but the common law right to 
sue in deceit will be appropriate where the untrue 
statement is filed with knowledge of its falsity. 

Under § 362 of the Act, any person who, in a state- 
ment in lieu of prospectus, wilfully makes a statement 
false in some material particular, knowing it to be 
false, is made criminally liable and punishable by 
fine or imprisonment, or both. 

§ 5. — Irregular Allotments. 

All allotment made by a company to an applicant 
in contravention of the provisions of §§ 39 and 40 
{supra) is voidable at the instance of the applicant 
within one month after the holding of the statutory 
meeting of the company and not later, or in an;^ case 
where the compan^’^ is not required to hold a statutory 
meeting, or where the allotment is made after the 
holding of the statutory meeting within one month 
after the date of the allotment, and not later, and is 
so voidable notwithstanding that the company is in 
course of being wound up. 

If any director of a company knowingly contravenes 
or permits or authorises the contravention of any of 
the provisions of §§ 39 and 40 with respect to allotment, 
he is liable to compensate the company and the allottee 
respectively for any loss, damages, or costs whicli the 
company or the allottee may have sustained or in- 
curred thereby ; but proceedings to recover any such 
loss, damages, or costs cannot be commenced after the 
expiration of two years from the date of the allot- 
ment (§ 41 ). 

If, after ascertainment of the irregularity, the 
allottee acquiesces in it in any way, he will be 
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debarred from exercising the remedy given under this 
section {Finance and Issue, Ltd., v. Canadian Prodnice 
Co. (1905), 1 Ch. 37) ; but if notice is given within a 
month after the statutory meeting that it is intended 
to avoid allotment, the actual proceedings may be 
taken after that period has expired {National Motor 
Mail Coach Co. (1908), 2 Ch. 228). 

Where an allotment has been made contrary to 
the provisions of § 40, and the shares have been 
transferred to another person before the statement 
in lieu of prospectus is filed, but the transfer is pre- 
sented for registration after such statement has been 
filed, the transferee is estopped from setting up the 
irregularity if he has accepted the share certificate, 
attended a meeting of shareholders, or accepted a 
bonus declared by the company {In re Burton do Son 
(1927), 2 Ch. 132). 

§ 6. — ^Return of Allotments. 

Within one month of any allotment, a return has to 
be made to the registrar stating the number and 
nominal amount of the shares allotted, the names, 
addresses and descriptions of the allottees, and the 
amoimt (if any) paid or due and payable on each 
share. In the case of shares allotted as fuUy or partly 
paid up otherwise than in cash, the company must also 
deliver to the Registrar a contract in writing con- 
stituting the title of the allottee to the allotment, 
together with any contract of sale, or for services or 
other consideration in respect of which that allotment 
was made, such contracts being duly stamped, and a 
return stating the number and nominal amount of 
shares so allotted, the extent to which they are to be 
treated as paid up, and the consideration for which 
they have been allotted. 
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Where such a contract is not reduced to writing, 
the company must within one month after the allot* 
ment deliver to the registrar of companies for regis- 
tration the prescribed particulars of the contract 
stamped with the same stamp duty as would have been 
payable if the contract had been reduced to writing, 
and those particulars are deemed to be an instrument 
within the meaning of the Stamp Act, 1891, and the 
registrar ma 3 ^ as a condition of filing the particulars, 
require that the duty payable thereon be adjudicated 
under § 12 of that Act. 

If default is made in complying with the above 
provisions, every director, manager, secretary, or other 
officer of the company, who is knowingly a party to 
the default, is liable to a fine not excecrling £60 
for everj* day during which the default continues. 
In the case of default in delivering to the registrar 
of companies within one month after the allotment 
any of the above documents, the company, or any 
person liable for the default, may apply to the ('ourt 
for rehef, and the Court, if satisfied that the omission 
to deliver the docum.ent was accidental or due to 
inadvertence, or that it is just and equitable to grant 
relief, may make an order extending the time for the 
delivery of the document for such period as the Court 
may think proper (§ 42). 

If it is desired to issue shares in satisfaction of 
a debt, without filing a contract, it is safest to issue 
shares subject to calls, and then set off the cross- 
claims of the company and the allottee, any circum- 
stances creating a set-off being a sufficient cash 
consideration {Spargo’s Case (1873), 8 Ch. App. 407). 

If, however, shares are issued as fully paid in 
consideration of the release of a debt due, this is not 
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a cash payment and the necessary contracts must be 
filed (Johannesburg Hotel Co. (1891), 1 Ch. 119, 129). 

If a vendor nominates other persons to receive 
part of the share consideration due to him, there 
must either be filed a supplementary contract showing 
the title of such nominees to allotment, or a nomination 
by the vendor in their favour, stamped in the same 
way as a letter of renunciation, i.e., 6d. if the total 
amount of the shares is £5 or upwards, and Id. where 
the total amount is less than £5. 

A contract to allot to a vendor any proportion of 
future issued capital is only good on the terms that 
the vendor pays in full for any shares so allotted 
(Hong Kong and China Oas Co. v. Olen (1914), 1 Ch. 
527). 

A <*ontract to allot shares to the promoters in respect 
of services which have enhanced the value of the 
property is part of the purcliase price, but it is 
doubtful if a contract of tliis nature would be good 
if the property was not enhanced by the services. 
An agreement for future services would not constitute 
good consideration for shares (PelXatf's case (1867), 
2 (^h. 527), but if the company agrees to pay a sum 
at once in cash in respect of future services, that sum 
can be set off in paying up shares (Gardner v. Iredale 
(1912), 1 Ch. 700). 

§ 7. — Payment of Commission. 

In order to prevent the failure of an issue, it is 
usual to have at least the ** minimum subscription ” 
underwritten ; that is to say, an agreement is entered 
into before the shares are offered to the public, that 
in the event of the public not taking up the whole of 
them, or the number specified in the agreement. 
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the undenmter will, for an agreed commission, 
take an allotment of such part of the shares as the 
public has not applied for. 

A company may pay a commission to any person 
in consideration of his subscribing or agreeing to 
subscribe, whether absolutely or conditionally, for 
any shares in the comjiany, or procuring or agreeing 
to procure subscriptions, whether absolute or con- 
ditional, for any shares in the company, if-- 

(a) the payment of tlie commission is authorised by 
the Articles ; and 

(b) the commission paid or agreed to be paid docs not 
exceed 10 per cent, of the yirice at which tlie shares 
are issuetl, or the amount or rate authorised by 
the Articles, whichever is the less ; and 

(c) the amount or rate per cent, of the commission 
paid or agreed to be paid is — 

(i) in the case of shares offered to the public for 
subscription, disclosed in the prospectus ; or 

(ii) in the case of shares not offererl to the public 
for .subscription, disclosed in the .statement 
in lieu of prospectus, or in a statement in 
the prescribed form signed in like manner as 
a statement in lieu of prospectus and delivei*ed 
before the payment of the commission to the 
registrar of companies for registration, and, 
where a circular or notice, not being a pros- 
pectus, inviting subscription for the shares is 
issued, also disclosed in that circular or 
notice ; and 

(d) the number of shores which persons have agreed 
for a commission to subscribe absolutely is dis- 
closed in manner aforesaid (§ 43 (1 )). 
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Save aH above, a company mtuit not apply any of 
its sTiares or capital money either directly or indirectly 
in payment of any commission, discount, or allowance, 
to any person in consideration of his subscribing or 
agreeing to subscribe, whether absolutely or condition- 
ally, for any shares of the company, or procuring or 
agreeing to procure subscriptions, whether absolute or 
conditional, for any shares in the company, whether 
the shares or money be so applied by being added to 
the purchase money of any proi>erty acquired by the 
company or to the contract price of any work to be 
executed for tjie company, or the money be paid out 
of the nominal purchase money or contract price, or 
otherwise (§ 43 (2)). 

These requirements do not affect the power of any 
company to pay such brokerage on placing shares as 
is paul by general custom to stockbrokers in respect 
of applications bearing their stamp. 

A vendor to, ])romoter of, or other person who 
receives jjayment in money or shares from a company 
has and always has haii power to apply any part 
of the money or shares so received in payment of any 
conunission, the payment of which, if meide directly 
by the company, would have been legal. 

If default is made m dehvering to the registrar 
the statement in the prescribed form, the company 
and every officer of the company who is in default is 
liable to a fine not exceeding £25 (§ 43 ). 

An agreement to 7 )rocure subscriptions, whether 
absolute or conditional, involves no liability on the 
part of the party undertaking to procure the sub- 
scriptions in the event of subscriptions not being 
procured. 

The commission can be paid by a private company, 
or in the reconstruction of a public company. It 

K 2 
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may be paid by the company itself, or by a vendor 
or promoter of the company. 

The pa3rment may bo made on an absolttti: agree- 
ment to take shares, i.e.^ to an original allottee ; or 
on a CONDITIONAL agreement, i.e., to an underwriter. 

If the payment be made by the company, then 
in the case of a ])rivate company, the amount or rate 
per cent, of the commisbion must be authorised by 
the Articles, and disclosed in a statement in the 
prescribed form signed in the same manner as the 
statement in lieu of prospectus. 

In the case of a public company, the same 
particulars must be authorised by the Articles, and, 
if there be an offer of shares or debentures to the 
public, disclosed in the prospectus. If there be no 
offer to the public, the disclosure must be made for 
the first issue in the statement in lieu of prospectus ; 
for subsequent issues in a statement in the prescribed 
form. The iJarticulars mu.st also be disclosed in any 
notice or circular inviting subscriptions. 

Apparently the commission may be paid by the 
issue of shares to the undei’writeis, in the same way 
as a debt due by the corny »auy may be discharged 
by the issue of shares. 

The commission on umlerwi’iting nitay be paid, 
not only by the company itself, but by the vendors ; 
but the vendors must in this case comply strictly 
with the conditions staled above. 

The section does not prohibit or qualify the poi^er 
of a company to apply its profits as it yil eases in the 
payment of commissions. It would appear, therefore, 
that, subject to its Articles, a company has an un- 
restricted right to pay commissions out of accumulated 
profits, BO long as the provisions of § 45 {see § 8 hdow)^ 
are not thereby violated. 



$ 7.] APFLIOATION AND AIXOTMBNT. 149 

It will be noticed that the Act allows this com- 
mission to be paid, not only to underwriters strictly 
speaking, but also to original allottees. Such a 
payment must be distinguished from an issue of 
shares at a discount (see Chap. VII, § 24), in which 
case the allottee is never liable for more than the 
discount value of the shares. Where shares are 
allotted subject to the payment of a commission, the 
allottee is liable for their full nominal value and has 
merely a cross-right for the commission. The dif- 
ference may be material in a winding-up of the 
company. 

The agreement that the underwriter should have 
an option to subscribe for further shares at par in 
consideration of liis underwriting shares, is not an 
application of shares or capital money in payment of 
commission within the meaning of § 43 (2) (Hilder v. 
Dexter (1902), A.C. 474). 

The utilisation of a premium on shares for the 
payment of underwriting commission can, however, 
only be resorted to if the conditions of the section 
are complied with ; since such premium, though not 
forming part of the capital, is nevertheless capital 
money (Shorto v. Colwill (1909), 101 L.T. 598). 

It is not necessary for a company to take power 
to pay the usual brokerage for placing shares, this 
having always been lawful (Metropolitan Goal Con~ 
sumers' Association v. Scrimgeour (1895), 2 Q.B. 604). 

Commission on the issue of debentures may be 
paid unless forbidden by the Memorandum or Articles ; 
and the debentures can be issued at a discount. 

An agreement that debentures issued at a 
discount may subsequently be exchanged for fully* 
paid shares is void, as this would have the effect of 
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illegally issuing such shares at a discount {Mosely 
V. Koffyfontein Mines (1904), 2 Ch. 108), unless the 
provisions of § 47 are complied with. If, of course, 
the debentures were duo for repayment at par, fully 
paid shares of a nominal value equal to or less than, 
the amount due to the debenture holders could validly 
be issued. 

In order to secure disclosure of the fact that under- 
writing commission has been paid in respect of shares 
or debentures, the amount or rate per cent, must 
be stated in the prospectus or statement in lieu 
of prospectus, or in a statement in the prescribed 
form (Fourth and Fifth Schedules, § 43). 

The total amount paid by way of commis.sion must 
also be stated in the annual return, together with any 
discount on debentures (§ 108). 

Where a company has paid any sums by way of 
commission in respect of any shares or debentures, 
or allowed any sums by way of discount in respect of 
any debentures, the total amount so paid or allowed, 
or so much thereof as has not been written off, must 
be stated in every balance sheet of tlie company 
until the whole amount thereof has been written off. 
If default is made in this respect, the company and 
every officer of the company who is in default is liable 
to a fine not exceeding £5 a day (§44). 

§ 8. — Financial Assistance. 

To prevent the illusory expansion of the capital 
of a company, it is enacted by §45 (1) that, subject 
as provided by the section, it is not lawful for a 
company to give, whether directly or indirectly, 
and whether by means of a loan, guarantee, the pro- 
vision of security or otherwise, any financial assistance 
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for the purpose of or in connection with a purchase 
made or to be made by any person of any shares iti 
the company. 

This provision does not, however, prohibit — 

(a) where the lending of money is part of the 

ordinary business of a company, the lending 
of money by the company in the ordinary 
course of its business ; 

(b) the provision by a company, in accordance 
with any scheme for the time being in force, 
of money for the jmrehase by trustees of fully- 
paid shares in the company to be held by or 
for the benefit of employees of the company, 
including any director holding a salaried 
employment or office in the company ; 

(c) the making by a company of loans to persons, 

otlier than directors, bond fide in the employ- 
ment of the company with a view to enabling 
those pei*sons to jmrehase fully-paid shares 
in the com}>any to be held by themselves 
by way of beneficial ownership. 

The aggregate amount of any outstanding loans 
made under (6) and (c) above must be shown as 
a separate item in every balance sheet of the company. 

If a com 7 iany acts in contravention of these re- 
quirements, the C'ompany and every officer of the 
company who is in default is liable to a fine not 
exceeding £100 (§ 45). 

A voluntary transfer of shares in a company to 
a trustee for the benefit of the company is not invalid, 
and the trustee may vote in respect of such shares as 
the company may direct {Kirby v. WUkins (1929), 
2 Ch. 444). 
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§ 9. — Commencement of Business. 

A private company is entitled to oommenco business 
and to exercise its various powers immediately it is 
incorporated. This privilege is enjoyed also by 
companies constituted without a share capital. In 
the case of a company having a share capital, restric- 
tions are contained in § 94, which provides that such 
a company shall not commence any business or 
exercise any borrowing powers unless : — 

(1) In the ease of a company which has issued a 
prospectus inviting the public to subscribe for its 
shares : 

(а) shares held subject to the payment of the 
whole amount thereof in cash have been 
allotted to an amount not less in the whole 
than the minimum subscription ; and 

(б) every director of the company has ])aid to 
the company on each of the shares taken or 
contracted to he taken by him, and for which 
he is liable to ])ay in cash, a proportion 
equal to the proportion payable on applica- 
tion and allotment on the shares offered for 
public subscription ; and 

(r) there has been delivered to the registrar of 
comiianies for registration a statutory 
DECTARAT iON by the sccretar^A' or one of the 
directors, in the prescribed form, that the 
aforesaid conditions have been com])lied with. 

(2) In the case of a company which has not issued 
a prospectus inviting the public to subscribe for its 
shares ; 

(a) there has been delivered to the Registrar 
of Companies for registration a statement in 
lieu of prospectus ; and 
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(6) every director of the company has paid 
to the company on each of the shares taken 
or contracted to he taken by him and for 
which he is liable to pay in cash, a proportion 
equal to the proportion payable on applica- 
tion and allotment on the shares payable in 
cash ; and 

(c) there has been delivered to the registrar of 
companies for registration a statutory 
DECLARATION by the secretary or one of 
the directors in the jircscribed form that 
paragraph (6) above has been complied 
with. 

The registrar of companies must, on the delivery to 
him of the statutory declaration, and, in the case of 
a company which is required to deliver a statement 
in lieu of prospectus, of such a statement, certify 
that tlie company is entitled to commence business, 
and that certificate is conclusive evidence that the 
company is so entitled. 

Any contract made by a company before the date at 
which it is entitled to commence business is provisional 
only, and not binding on the company until that date, 
and on that date it becomes binding. 

Nothing in the above requirements prevents the 
simultaneous offer for subscription or allotment of 
any shares and debentures or the receipt of any money 
payable on application for debentures. 

If any company commences business or exercises 
borrowing powers in contravention of these require- 
ments, every person who is responsible for the con- 
travention is, without prejudice to any other liability, 
liable to a fine not exceeding £50 for every day 
during which the contravention continues. 
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The provisions do not apply to — 

(a) a private company ; or 

(&) a company registered before the 1st January, 
1901 ; or 

(c) a company registered before the 1st July, 
1908, which has not issued a prospectus 
inviting the public to subscribe for its shares. 

Since any ctmtract entered into by a company 
after incorporation, but before it is entitled to com- 
mence business, is provisional only, it follows that if 
a company should be wound up before it becomes 
entitled to commence business, it is not liable on any 
of its contracts. Thus, at the request of the directois 
a person entered into contracts for furnishing the 
offices of a company ; the company went into liquida- 
tion before becoming entitled to commence business ; 
no portion of the expenses could be claimed in the 
liquidation {Re Oito Klectricnl Manufnctvrirtg Co. 
(1906), 2 Ch. 390). 

It may here be observed that if, at any time, the 
registrar has reason to believe that a company is not 
carrying on business, he is empowered to adopt the 
procedure prescribed by § 295 of the Act and to strike 
the company’s name out of the register as being 
defunct. 

Moreover, if a company does not commence business 
within a year after its incorporation, that is a ground 
for petitioning the Court to make a winding-up order 
against the company (§ 168). 
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THE SHARE CAPITAL. 

§ 1. — Shareholders. 

Tn the normal case where a company is registered 
with a share capital, membership of the company 
will be denoted by the holding of shares in it. Where 
there is no share capital, the members are not also 
shareholders and their rights arc defined otherwise 
than in relation to shares in the company. 

Before examining the character and struct nr(‘ of 
the share capital of a company it is necessary to 
consider how membership may arise and in what 
circiimstances it mav determine. 


§ 2. — Acquisition of Membership. 

(1) Subscription op thk Memobamium. 

Section 25 (1) of the Act provides that the sub- 
scribers of the Memorandum of a company are deemed 
to have agreed to become members of the comjiany, 
and on its registration must be entered as members 
in its register of members {see Chaji. XI, § 1 ). 

A subscriber to the Memorandum becomes a member 
the moment registration takes place, without being 
placed on the register {Tyddyn Shejjrey Slate Quarries 
Co. (1868), 20 L.T. 106). Allotment of a signatory's 
shares is unnecessary, as he is bound by virtue of his 
subscription to take and pay for them. He can 
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escape this obligation only if all the shares Bire allotted 
to other persons {TufnelVa Case (1885), 29 Ch. D. 421). 
The fact that he has been fraudulently induced to 
sign is no ground for rescission, since he cannot have 
been deceived by the company, which did not exist 
at the time he signed {Lord Lurgan*s Case (1902), 
1 Ch. 707). 

(2) Agreement and Registratjon. 

Section 25 (2) of the Act provides that, apart 
from the subscribers of the Memorandum, “ every 
other jierson who agrees to become a member and 
whos( name is entered ort the register of memherSy 
shall be a member of the company.” It follows 
that, exce])t in the case of the subscribers of the 
Memorandum, the relationship of member and com- 
pany IB not perfectly constituted until the projected 
member's name is duly recorded in the register of 
members. Without registration, the rights of mem- 
bership cannot be asserted nor the liabilities thereof 
imposed ; and a contract to take shares may be 
rescinded by the mutual consent of the company 
and an allottee {NtcoVs Case (1885), 29 Ch. I>. 421), 
there being iii such a case no infraction of the rule 
that a company cannot take back its own shares, 
for the allottee has never been completely established 
as a shareholder. Registration can be compelled, in 
proper cases, by apjilLcation to the Court for rectifi- 
cation of the register of members under § 100 of the 
Act. 

Registration of the name of a person as a member 
of a company may result from one or other of the 
following : — 

(a) Application and Allotment. 

A notice of allotment after an application for 
shares gives rise to r contractual relationship between 
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the company and the applicant. The prospectus is 
a mere notice that the company is prepared to receive 
applications for shares, the application itself being 
an offer, and the allotment forming an acceptance. 
It is essential, therefore, that the allotment should not 
differ in terms from the application, otherwise no 
contract is formed (Barreti't> Case (1865), 3 lie G. J. 
& S. 30; Jackson v. Turquand (1869), L.R. 4 H.Tj. 
305). Thus, to allot a smaller number of shares 
than the number apiilied for dtjes not constitute a 
contract between the company and the applicant 
unless the terms of the a]iplication authorise such an 
allotment (ex parte Rdberis (18,52), 1 JlrcH 204). 
Until allotment has actually taken jilace, the applicant 
may revoke his offer to take shares, revocation being 
communicated in some way to the secretary, or to 
some person in the registered oftice if the secretary is 
absent {Traman's Case (1894), 3 Gh. 272 ; Crawley's 
Case (1869), 4 Ch. App. 322). A revocation by post 
will only be effective when it is actually dcli\ered to 
the company {Henthorn v. Fraser (1892). 2 Ch. 27). 

Generally .speaking, the post can be regarded as 
the ordinary method of communication between the 
company and the applicant ; this being so, the con- 
tract between the company and the applicant will 
be completed as soon as the letter of allotment is 
posted {Household Fire Insurance Company v. Grant 
(1879), 4 Ex D. 216). It is not .sufficient, however, to 
hand the letter of allotment to a postman, who is 
unauthorised to receive letters, since, if this is done, 
the postman would be the company’s own agent, 
and there will be no communication of acceptance to 
the applicant until the letter is actually in the course 
of post or has been delivered to the allottee {London 
dc Northern Bank (1900), 1 Ch. 220). 
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If the shares are applied for and allotted in the 
name of a fictitious person, thi' person who applied 
in that name is liable on tlie shares, e.gr., where a 
trader takes up shares in a “ business ” name {Central 
KlondyTce Grold Mining Co. (1899), W.N. 1). 

(b) Voluntary Transfer. 

A transfer from one shareholder to another is 
evidenced by means of a transfer form, duly 
executed by the transferor and the transferee ; the 
transfer form must be properly stamped, and is given 
effect by registration in the registc‘r of members after 
being passed by the directors of the company. 

Notwithstanding anything in the Articles it is not 
lawful for the company to register a transfer of shares 
in the company unless a projier instrument of transfer 
has been delivered to the company ; this jiro vision, 
however, does not prejudice any power of the company 
to register as shareholder any person to whom the right 
to any shares in the company has been transmitted 
by operation of law (§ 03), e.g., upon the death or 
bankruptcy of the prior holder. 

(c) Transmission by Operation of Law, 

Where a person dies, becomes lunatic, or bankrupt, 
the executors or administrators in the case of death, 
the committee in the case of lunacy, and the trustee 
in the case of bankruptcy, become entitled to deal 
with the shares. 

Subject to the Articles, such persons are entitled 
to receive on behalf of the estate all dividends, etc,, 
and must make provision out of the estate to satisfy 
calls ; but they arc not themselves members, and are 
accordingly not personally liable for calls unless they 
require to be and are formally registered as the holders 
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of the shares. Unless and until the representative 
takes the shares into his own name, he will not, unless 
the Articles provide otherwise, be entitled to receive 
notices from the company (James v. Buena Ventura 
Syndicate (1896), 1 C^h. 466 ; Allen v. Qold Reefs of 
West Africa (1900), 1 Ch. 656). The legal personal 
representative is entitled, nevertheless, to exercise on 
behalf of the estate the rights of a dissentient share- 
holder under § 234 of the Act (Llewellyn rf’ Kasintoe 
Rubber Estates (1914), 2 Ch. 670). 

If an executor registers probate, a statement that 
he IS a trustee cannot be recorded in the register of 
members, since no notice of any trust, express, implied, 
or constructive, can be entered on that register (§ 101). 

The personal representative will jirove his title by 
production of probate or letters of administration. 
In the case of bankruptcy, the trustee’s certificate 
should be produced ; and in the case of lunacy, the 
order appointing the committee. The fact of produc- 
tion should be endorsed on the essential document 
and noted in the register of members, and in the 
register of probates, etc., if one is kept. 

The shai'es may be the subject of a bequest, in 
which case the legatee will have the shares transferred 
to him by the legal personal representative in due 
course. 

Alterations in the Articles, duly effected by special 
resolution, bind persons who become members prior 
to the alteration as if these alterations were originally 
contained in the Articles. Thus, a provision in the 
Articles as altered for the transfer under compulsion 
of the shares of a bankrupt member at a fixed price 
is valid provided the price is reasonable (Borland's 
Trustees v. Sted Brothers (1901 ), 1 Ch. 279). 
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(d) Estoppel. 

This arises where a person already on the register 
knowingly allows his name to remain on the regist^ 
when he has actually parted with his shares, or when 
he otherwise holds himself out as a member. 

An agreement to place shares does not make a 
person a member, as he has not agreed to take them 
up {Oorrissen' 8 Case (1873), L.R. 8 Ch. 507). 

§ 3. — Cessation of Membership. 

A person ceases to be a member of a company 
when his name is remo\ed from the register of members 
for sufficient reason, viz., 

(а) TRANSKER of the 8ha^e‘^ held by him ; 

(б) DEATH of the shareholder; 

(c) DISCLAIMER by his trustee in bankruptcy ; 

(d) roRFBiTE^RE for non-payment of calls ; 

(e) SURRENDER in circumstaiicos justifying for- 

feiture ; 

(/) LIEN of the company followed by sale of 
the shares under powers conferred by its 
Articles ; 

(gr) RESCISSION of the contract of shareholding on 
the ground of misrepresentation ; 

(h) AVOIDANCE OF THE ALLOTMENT On the grOUnd 

of irregularity ; 

(i) REDEMPTION of redeemable preference shares ; 

(J) DISSOLUTION of the company. 

Membership is presumed to continue until removal 
of the member’s name from the register. Prior to 
such removal, the member would be primd facie 
entitled to vote at meetings of the company, but must 
in any case vote as directed by the persons beneficially 

L 
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interested in the shares (Wise v. Lansdell (1921), 
37 T.L.R. 167). 

Provision is sometimes made in the Articles of a 
company for the expropriation of shares held by a 
member or members in certain circumstances. This 
consists in the transfer of the shares of a member 
irrespective of his assent at a price fixed in accord- 
ance with the provisions of the Articles. The Courts 
are reluctant to enforce an exj)ropriation which would 
result in the infliction of hardship on the member con- 
cerned without a corresponding advantage accruing 
to the company. In the case ot private companies in- 
volving family interests, the Articles often provide for 
the acquisition by the other shareholders or their 
nominees of the shares of a deceased or bankrupt 
member at a price stated in the Articles or to be 
otherwise determined. (See Borland's Trustees v. i^ieel 
Bros., supra.) 

The following judicial decisions serve to illustrate 
the attitude of the Court in the event of contemplated 
expropriation : — 

(1) A majority of shareholders, having failed 
to purchase by agreement shares held by a 
minority, attempted to alter the Articles 
BO as to give power to a majority of nino- 
tenths of the issued capital (t.c., themselves), 
to acquire compulsorily the shares of such 
minority. The Court not being satisfied 
that the proposed alteration was for the 
benefit of the company as a whole, and 
entertaining the view that the proposed 
action was likely to be opjiressive and unfair 
to the minority, granted an injimetion 
restraining the majority from so altering 
the Articles (Broum v. British Abrasive Wheel 
Co. (1919), 1 Ch. 290). 
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(2) Provision in the Ai’iicles empowering the 
directors of a private company to purchase, 
at a fair valuation, the shares of a member 
who carries on a comj>etitive business, may 
be validly applied, so long as the power is 
exercised hond fide and in the interests of 
the com})aiiy {Sidehottom v. Kershaw, Leese 

Co. (1920), 1 Ch. 154). 

(3) A clause in the Articles of a private company 
giving poAiver to a majority of its shareholders 
to expropriate any shareholders without 
regard as t o whether such expropriation 
would operate to the advantage of the com- 
j)any as a whole, was held to be too wide in 
its application and tlxei'ofore invalid [Dafen 
Tivplate Co. v. Llanelly Steel Co. (1920), 
2 (^li. 124). 

(4) An origmal Article requiring a member who 
failed to comply "with certain trade regulations 
to sell £1 shares for If- was held to be 
binding {Phillips v. Manufacturers Securities 
(1917), 116 L.T. 290). 

§ 4. — Nature of Shares. 

The shares of a company are deemed to be 
personal estate of the holders, and are transferable 
subject only to such restrictions as may be contained 
in the Articles of the company. It has already been 
seen that an effective transfer of shares inter vivos 
involves the execution of an instrument of transfer. 
In the case of companies having a share capital, each 
share must be distinguished by its appropriate number 
(§ 62). 

A share has been defined os “ the interest of a 
shareholder in the company measured by a sum of 
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money for the purpose of liability in the first place, 
and of interest in the second, but also consisting of 
a series of mutual covenants entered into by all the 
shareholders inter se ” (Sorland*s Tmstees v. Steel 
Bros. (1901), 1 Ch. 279). 

This is evidenced by a share certificate which, if 
issued by a company under its common seal, specifying 
any shares held by any member, is primd facie evidence 
of the title of the member to the shares (§68). 

§ 5.— Estoppel by Share Certificate. 

While a share certificate is primd fa^te evidence 
of the title of the member to the shares, it is not of 
itself conclusive ovidence of title, and where a company 
in error or by reason of some fraud issues a share 
certificate to a person who is not lu fact entitled to 
the shares specified, the mere issue of the certificate 
does not constitute that person a holder of the shares. 
If. however, a person is indui'cd to take a transfer 
of shares and to part with the purchase consideration, 
in reliance upon a share certificate issued in due form, 
the company is estopped from denying the truth of 
the statements contained in the certificate {Bahia rf* 
San Francisco Railway Company (1808), 3 Q.B. 584; 
Ottos Kopje Diamond Mines (1893), 1 Ch. 618). 

Thus, where a share certificate is issued by the 
company to a person ^ho has lodoed a foroed 
TRANSFER, the Company is not, as against that person, 
estopped from den 3 nLng his title, because he has not 

ACTED ON THE STRENGTH OF THE CERTIFICATE, and 
the name of the true owner must be restored to the 
register ; but should the person who has so obtained 
it, transfer the shares to a bond fide purchaser who 

ACTS ON THE STRENGTH OF THE CERTIFICATE, which 
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states that the transferor is entitled to the shares 
named, then the company, though it cannot register 
the transferee, must indemnify him in the value of 
the shares, because it is estopped from denying the 
truth of the statement {Balkis Co. v. Tampkinson 
(1893), A.C. 396). 

D. applied to L., a stockbroker, and the secretary 
of a company, for 300 shares in the company. L.’s 
clerk, who owned no shares in the company executed 
what purported to he a transfer of 300 shares to D. 
The company registered the transfer and issued a 
certificate to the transferee without requiring the 
production of a certificate from the clerk. The 
company was estopped from denying the validity 
of the certificate issued to D. and was liable to D. in 
damages (Dixon v. Kennaway (1900), 1 Ch. B33). 

The certificate must, however, be issued by the 
company, or by some one acting with the authority 
of tlie company ; therefore where a secretary forged 
the signatures of the directors to a certificate, and 
fraudulently affixed the company’s seal, the company, 
Tiot having issved the forged certificate, was not 
estopped from denying that the holder was entitled 
to be placed on the register {Rvben v. Great F ingall 
Consolidated Co. (1906), A.C. 439). 

Where the certificate states that the shares are 
fully paid, the company is estopped from denying 
that they are fuller paid as against a person who has 
bond fide, acted on the strength of the statement 
{Bloomenthal v. Ford (1897), A.C. 156). 

No estoppel can arise out of inaccurate statements 
made in a share certificate as regards any person who 
is aware of the inaccuracy. Thus, an original allottee 
cannot, as a rule, estop the company from denying 
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that the shares allotted are fully paid eTen where the 
share certificate so describes them ; for if in fact the 
full value of the shares has not been paid by the 
allottee he must be cognisant of the inaccuracy m the 
certificate. It might be otherwise, however, where 
the allottee has paid the full amount but it has not 
been applied in paying up the shares allotted and the 
company has, notvithstanding, issued a certificate 
for fully paid shares. In such case it has been held 
that an estoppel exists preventing the company from 
alleging that the shares are not fully paid even though 
the allottee was a firm of which a partner was also a 
director of the company who signed the share certifi- 
cate, but without actual knowledge of the true facts 
{In re Coasters Ltd. (1911), 1 Ch. 86). 

§ 6. — tissue of Share Certificates. 

Unless the conditions of issue otherwise provide, 
share or debenture certificates must be completed 
and ready for deliveiy withm twt) months of allot- 
ment, or of the date on vliich a valid transfer has been 
lodged, under a penalty not exeecMling £5 a day on 
the company and every direetoi’, manager, secretary 
or other officei who is knowingly a party to the 
default (§ 67). 

If the company refuses to register a transfer, it 
must within two months after the date of lodgment 
of the transfer, send to the transferee notice of the 
refusal, under penalties for default similar to the 
above (§ 66). 

If a company makes default in the i.ssue of the 
certificate, the aggrieved party may serve a notice 
requiring compliance with the Act, and if the default 
is not made good within ten days after the service of 
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the notice, the Court may make an order directing 
the company and any officer thereof to rectify the 
omission within a time to be specified in the order, 
and may direct that all costs of the application shall 
be borne by the company or by any officer of the 
company responsible for the default (§ 67). 

The certificate is numbered and specifies the 
name of the i>erson to whom it is issued, the number 
of shares it rex)resents and the distinctive numbers of 
such shares, and shows to what extent the shares are 
paid up. It is sealed vdth the common seal 
of the company, which is authenticated as required 
by the Articles, usually by the signature of two 
directors and the secretary. The certificate does not 
require any revenue stamp. 

There must be no entry on the certificate that the 
company has a lien on the shares {W. Key ds Son 
(1902), 1 Ch. 467). 

§ 7. — Share Warrants. 

A company limited by shares may, if authorised 
by its Articles, issue share wairants with regard to 
fully paid-up shares. These must be under the seal 
of the company, and are negotiable instruments 
passing by delivery. The warrant must state that 
the bearer of the warrant is entitled to the shares 
therein specified, and may provide, by coupons or 
otherwise, for the payment of the future dividends on 
the shares included in the warrant (§ 70). 

On the issue of a share warrant the company must 
strike out of its register of members the name of the 
member then entered therein as holding the shares 
specified in the warrant as if he had ceased to be a 
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member, and enter in the register the following 
particulars : — 

(a) the fact of the issue of the warrant ; 

{h) a statement of the shares included in the 
warrant, distinguishing each share by its 
number ; and 

(c) the date of the issue of the warrant. 

The bearer of a share warrant, subject to the 
Articles of the company, is entitled, on surrendering 
it for cancellation, to have his name entered as a 
member in the register of members. 

The company is responsible for any loss incurred by 
any person by reason of the company entering in the 
register the name of a bearer of a share waiTant in 
respect of tlie shares therein specified without the 
warrant being suirendered and cancelleil. 

Until the warrant is surrendered, the particulars 
specified above are deemed to be the particulars 
required by the Act to be entered in the register of 
members ; and, on the surrender, the date of the 
surrender mu.st bo entered. 

A warrant-holder is not in the strict sense a member 
as his name does not ap 2 )ear in the register ; he cannot, 
therefore, claim to exercise the rights derived from 
membership, such as voting at meetings, merely by 
virtue of his holding of the warrant. The Articles 
may, however, provide that the bearer of a share 
warrant shall be deemed to be a member of the 
company within the meaning of the Act, either to 
the full extent or for any purposes defined in the 
Articles (§ 97). In such case the Articles will pre- 
scribe the regulations to be satisfied to entitle the 
warrant-holder to exercise the normal rights of a 
member, e.g.y that the warrant be deposited at the 
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registered office of the company at a specified peiiod 
prior to a general meeting at which the bearer of the 
warrant desires to attend and vote. 

For the purpose of any provision in the Articles 
requiring a director or manager to hold, a specified 
share qualification, the bearer of a share warrant is 
not deemed to be the Ji older of the shares specified 
in the warrant (§ 141 (2)). 

If any person falsely and deceitfully personates 
any owner of any share or interest in any company 
or of any share warrant or coupon, issued in pursuance 
of the Act, and thereby obtains or endeavours to 
obtain any such share or interest or share warrant 
or coupon, or receives or endeavours to receive any 
money due to any such owner, as if the offender were 
the true and lawful ovTier, he is guilty of felony, and 
on conviction thereof is liable, at the discretion of 
tlie Court, to be kept in penal servitude for life or for 
any term not less than three years (§ 71). 

The forgery of a share waiTant or the unlawful 
engraving of any share warrant is a felony, and the 
offender is liable to ijenal servitude for a term not 
exceeding 14 years (Forgery Aft, 1913, §§ 2, 9). 

Private companies cannot issue share warrants or 
take power in their Articles to issue them, since there 
can be no restriction on transfer of share warrants, and 
their negotiable character is neces.sarily inconsistent 
with § 26 (i) (a), of the Act, defining a private company. 

Share warrants must be stamped with an impressed 
stamp of the value of treble the duty on a transfer 
by deed of the shares represented by it at their nominal 
value (Stamp Act, 1891, § 1). 

A company may also issue stock warrants to bearer 
{PilkingUm v. United Jtailways of Havana and Regia 
Wfvrehouaes (1930), 2 Ch. 108), i.e., after shares have 
been converted to stock (see § 16 of this chapter). 
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§ 8. — Glasses of Shares. 

The shares of a company need not necessarily 
be all of the same amount, nor is it necessary that the 
holders should all enjoy the same rights. It is fre- 
quently found that the ca])ital of a company is 
divided iiito preferred, ordinary, and founders’ or 
deferred shares. These terms have no specific legal 
significance, but are employed tt) denote the distinc- 
tive attributes attaching to the different classes of 
shares which normally constitute the capital of a 
oomjiany. Thus, the ])referenre shares are entitled 
to receive dividends at a fixt'd rate out of available 
profits before dividends can be paid to ordinary 
shareholders ; while the holders of deferred shares 
can receive no dividends until the rights of the ordinary 
shareholders are, in that regard, exhausted. 

The rights attaching to particular classes of 
shares raaj' bo given either by the Memorandum or 
the Articles, but if the rights are given by the Memo- 
randum they cannot subsequently be varied by the 
Articles {Afihhury v. Watson (1885), 30 Ch. D. 376), 
unless the Momoranduni itself gives the power to 
vary or alter such rights {Underwood v. London 
Music Halls (1901), 2 (’h. 309). 

Unless the Memorandum expressly provides other- 
wise, a comjiany can at any time take power to issue 
shares with preferred or deferred rights {Andrews 
V. Qas Meter Co. (1897), 1 Ch. 361). 

At one time it was thought that where the original 
Memorandum or Articles did not authorise shares being 
issued with preferential riglits, the Articles could not 
be varied so that preference shares could be issued 
{Hutton V. Scarborough Cliff Hotel Co. (1865), 2 Dr. 
&; Sm. 514), and that where it was desired to do this» 
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it would, be necessary eitlier to obtain the assent 
of all the existing members kA the company, or to 
reconstruct. It has since, however, been held to be 
within the power of a company, in such a case to issue 
a portion of the original shares with preferential 
lights attached thereto (Sritish and American Trustee 
Corporation v. Couper (1894), App. Cas. 399), or 
upon an increase of capital, to issue new shares 
with such preferential rights {Andrews v. Oas Meter 
Co., supra). 

ISven where the Memorandum confers, but does 
not authorise the variation of the rights of the various 
classes of shareholders, it is possible to vary such 
rights by ju'oeedure under § 153 of the Act. {See Chap. 
XIV.) 

it is advisable that the rights should be contained 
in the Articles, and not in the Memorandum, so as to 
facilitate variation when required, a special re- 
solution sufficing in such case to effect the desired 
modifications, subject only to certain statutory safe- 
guards ft»r minority interests (see § 9 infra). 

(a) Preference Shares. 

The shares may be preferential as regards dividend, 
i.e., they may be entitled to a fixed rate per cent, 
before any dividend is paid to other classes of share- 
holders ; and it may then be necessary to determine 
whether such dividend is to bo cumulative {i.e., any 
arrears owing to the deficiency of profits of any one 
year are to be made good out of the profits of subse- 
quent years), or is to be non-cumulative {i.e., con- 
tingent as regards each year upon the profits of that 
year having been sufficient to pay a dividend for that 
year). 
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Primd facie where the clause defining the pre- 
ferential rights declares that the preference shares 
are to be entitled to a preferential dividend at a 
specified rate per cent., the dividend is cumulative 
{Webb V. Earl (1875), 20 Eq. 556 ; Foster v. Coles and 
M. B. Foster dh Sons (1906), W.N. 107 ; Ferguson dk 
Forrester, Lid., v. Buchanan (1920), S.(\ 154) ; but if 
there are limiting words in the Articles, as for instance 
a preferential right to dividend out ol the pkofits 
OF NACH YEAR., showing that it is intended that the 
dividend shall only be payable out of the profits of 
the particular year, then the (^oiirt will give effect to 
it (Staples v. Eastman 2*hotographtr 3/ci/pri«?s Co. 
(189G), 2 rh. 308). 

It must be emphasised that no member is entitled 
to a dividend merely bee ause ])rofils have been made ; 
no right to claim payment of a duidend arises until a 
dividend has been declared as provided by the Articles, 
and it has been held that a preference shareholder's 
right to dividend, unless then* is an px])resh provisum 
in the Articles or terms of issue, is subieet to the 
rights of the directors to provide reserves (Bond v. 
Barrmc Hcemahte Stid C^o. (1902), 1 (b. 358 ; see 
also Chap. XII, § 0). 

A preference shareholder is not entitled to pre- 
ference in respect of a return of capital on wmding-iip 
unless the Memorandum and Articies expre.ssly pro- 
vide for this [Driffield Gas UghtCo. (1898), 1 Oh. 451). 
In the absence of such a provision the whole of the 
preference shares will rank for return of capital pari 
passu with the ordinar 3 ’' shares. Where a preference as 
to capital does exist, the preference shareholders 
must, in the event of a winding-up, be paid off out of 
any assets remaining after all creditors and expenses 
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of liquidation have been paid, in priority to the cnrdinary 
shareholders. ' 

Where preferential rights either as to capital or 
dividend are given, the question lias frequently arisen 
as to whether the preference shareholders possess any 
further right to pai'ticjpate in the distribution of 
surplus assets which may result upon winding-up of 
the company. “ Surplus assets ” means what is left 
after the payment of debts and expenses and the 
repayment of the whole of the preference and ordinary 
share capital. The terms of the Memorandum and 
Articles must be ins])ected, so as to interpret the 
conditions of issue and the rights of the several classes 
of shareholders. The question is in each ease one of 
the coiibtruction of the relevant provisions in those 
documents. The fundamental principle has been 
judicially declared in Re W%Uiam Metcalfe dr 8ons 
((1933), Ch. 142), to the effect that all the joint 
stockholders are entitled to rank pari pasau in the 
distribution of biirjilus assets and that this right can 
be qualified only by clear provision to the contrary. 
Prior to the judgment of the Court ot Appeal in that 
case, judicial decisions were conflicting, e.g., CoUaroy 
Co. V. Giffard ((1928), 1 Ch. 144), and Re Fraser ds 
Chalmers, Ltd. ((1919), 2 Ch. 114). 

The judgment in Re William Metcalfe dr 8o7is {su 2 t'>a), 
quoted with approval tlie statement of J^ord Hcrschell 
in JLrch v. Cropper ((1889), 14 A.C. 52.5, 5.^8) : “ When 
the whole of the capital has been returned both 
classes of shareholders are on the same footing, equally 
members, and holding etjual shares in the company, 
and it appears to me that they ought to be treated 
as equally entitled to its projicrty, ’ and held that un- 
less THEBE EXISTED SPECIFir rROVlSION TO DISPLACE 
OR LIMIT THE NORMAL RIGHTS OF THE PREFERENCE 
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SHABJDHOLDEBS IN RESPECT OF SUBFLXTS ASSETS, THE 
BVLE OF PARITY MTTST PREVAIL. 

Pr^erence shareholders will not be entitled to 
any arrears of dividend in liquidation where such 
dividends have not been declared {CricMon's Oil Co. 
(1902), 2 Ch. 86), unless the Articles provide other- 
wise (Bridgewater Navigation Co. (1891), 2 Ch. 317). 

Where definite provisions are contained in the 
Articles that the preference shareholders are to be 
entitled upon a winding-up, after repayment of their 
capital, TO HAVE THE SURPLUS ASSETS APPLIED IN 
PAYING OFF ANY ARREARS of preferential dividend, 
such right will be enforceable even though no profits 
had ever been earned by the company in question (In 
re Springbok Agricultural Estates Ltd. (1920), 1 (''h. 
563). There have been conflicting judgments, 
however, and doubts still exist as to the laiiv on this 
point, e.^., in Re Roberts dr Cooper ((1929), 2 Ch. 383), 
the Memorandum provided that the })reference share- 
holders should receive the amounts })aid upon their 
shares together with “ arrears of dividend due,” 
and it was held that as no dividend had been declared 
none was due, and therefore the preference share- 
holders were not entitled to arrears of dividend. Here 
also, as in the cases culminating in Re William 
Metcalfe cfe Sons (supra), the difhculties which have 
arisen depend upon the jiarticular view which has 
been taken by the Courts in different cases in con- 
struing the terms of the Memorandum and Articles. 

Participating preference shares, are such as entitle 
the holders to a fixed dividend in priority to the 
ordinary shareholders (after which the ordinary share- 
holders will take a dividend at a fixed rate), and to 
participate with the ordinaiy shareholders in the 
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distribution of any further profits available for divi- 
dend in the proportion fixed by the regulations of the 
eonipany. It is clear that the existence of partici- 
pating preference shares as part of the capital of a 
company, involves that the rate of dividend which 
may in the first place be declared upon the ordinary 
shares is subject to a prescribed limit. 

In the case of companies other than private com- 
panies, whether or not preference shareholders are 
entitled to receive notices of general meetings, a 
preference shareholder can claim to be fiumished, 
without charge, within seven days of making a demand 
therefor, with a copy of the last balance sheet of the 
company including a copy of any document required 
by law to be annexed thereto and of the aiiditor’s 
report. In the case of private companies, a charge 
of sixpence for every 100 words may be made (§ 130). 

A company limited by shares may, if so authorised 
by its Articles, issue preference shares which are, 
or at the option of the company are to be liable, to 
be redeemed. 

No such shares can be redeemed except out of profits 
of the company which -would otherwise be available 
for dividend or out of the proceeds of a fresh issue of 
shares made for the purposes of the redemption ; and 
no shares can be redeemed unless they are fully paid. 

Where shares are redeemed otherwise than out 
of the proceeds of a fresh issue, there must, out of 
profits which would othervise have been available 
for dividend, be transferred to a reserve fund, to be 
called “ the capital redemption reserve fund,” a sum 
equal to the amomit applied in redeeming the shares, 
and the pro-visions of the Act relating to the reduction 
of the share capital of a company apply as if the 
capital redemption reserve fund -were paid-up share 
capital of the company (§46 (1)). 
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Where shares are redeemed out of the proceeds 
of a fresh issue, the premium, if any, payable on redemp- 
tion, must liave been provided for out of the profits 
of the company before the shares are redeemed (§46 
(1) (d)). 

There must be included in every balance sheet of 
a company which has issued I'edeemable preference 
shares a statement specifj'ing what part of the issued 
capital of the company consists of such shares and the 
date on or before which those shares are, or are to be 
liable, to be redeemed. If a company fails to comply 
\»ith this provision, the company and every officer 
of the company who is in default is liable to a fine 
not exceeding one hundred pounds (§ 46 (2)). 

The redemption of preference shares may be 
effected on such terms and in such manner as may be 
provided by the Articles of the company, subject to 
the provisions stated above (§ 40 (3)). 

Notice of tlie redemption, specifying the shares 
redeemed, must be given to the registrar of companies 
within one month (§51). 

Whei'e a company has redeemed or is about to 
redeem any preference shares, it has power to issue 
shares up to the nominal amount of the shares redeemed 
or to be redeemed as if those shares had never been 
issued, and the share capital of the company is not 
for the purposes of any enactments relating to stamp 
duty deemed to be increased by the issue of such 
new shares ; but wheie new shares are issued before 
the redemption of the old shai’es, the new shares are 
not so exempted from stamp duty unless the old 
shares are redeemed within one month after the issue 
of the new shares (§ 46 (4)). 

Where new shares are so issued, the capital re- 
demption reserve fund may be applied by the company. 
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Up to an amount equal to the nominal amount of the 
shares so issued, in paying up unissued shares of the 
company to be issued to members of the company as 
fully paid bonus shares (§ 46 (5)). 

The object of the “ capital redemption reserve fund ** 
is to retain in the business out of assets representing 
profits an amount of assets equal to the share capital 
redeemed, i.e., the assets originally acquired by the 
money raised on the issue of the shares redeemed are 
represented by this fund. Hence the provision 
regarding reduction of capital. When the cash used 
to redeem the shares has been replaced by a fresh 
issue, the Act allows the fimd to be applied in issuing 
bonus shares, i.e., to be used as capital. The reason 
for this last provision is somewhat obscure, since the 
creditors could not complain liad the Act allowed the 
fund to be transferred back to profits ; but it is worth 
noticing that § 46 (5) does not require the new issue 
to have been made for cash and there might therefore 
be a (leplction of the real capital fund, if the con- 
sideration for the new issue was other than cash and 
proved inadequate while, at the same time, the 
capital redemption reserve fund was again treated as 
profits. 

(b) Ordlaary Shares. 

Ordinary shareholders are those taking the surplus 
profits after all prior interests have been met ; where 
there are deferred shares the ordinary sliareholders 
wiU be entitled to a fixed rate of dividend before the 
holders of deferred shares receive any return. They 
may also be entitled to a proportion of the profits 
after the deferred sliareholders have received a fixed 
portion or to participate in a stated ratio with the 
latter ; the terms of issue and the Articles must be 
looked at to ascertain the rights attracting to the shares. 

1C 
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<c) Founders* or Deferred Shares. 

Founders’ or deferred shares are usually limited 
in number and of small nominal value, and are gener- 
ally issued fully paid to the original vendors or pro- 
moters, or their nominees. 

They rank for dividend after all other classes of 
shares have received the dividends to which tlxoy are 
entitled by the regulations of the company, and 
commonly take the whole or a very large proportion 
of the sm-plus jirofits after this has been done ; more- 
over they may confer voting rights altogether, dis- 
proportionate to their actual nominal value. They 
are sometimes known as “ management ” shares. 

Sometimes the subscribers are entitled, as an 
inducement to take shares, to the allotment of one 
founders’ share for every so many ordinary shares 
allotted, in which case such shares are of course paid 
for in cash in the ordinary way. 

The disadvantage of the existence of such shares 
is that there is an incentive to distribute all the profits 
which are made, for the benefit of the holders, instead 
of retaining some portion of the suiiilus profits by 
way of reserve. The directors can, how ever, transfer 
so much of the profits lis they think fit to reserve, 
even though this may prevent any dividend being paid 
on the founders’ shares ( Fisher v. Black and White 
Pvblishing Co. (1901 ), 1 Oh. 174), and may carry jirofits 
forward or to reserve even without power in the 
Articles {Burland v. Earle (1902), A.C. 95). 

Deferred shares are sometimes spoken of as being 
identical with founders’ shares, but it must be remem- 
bered that whenever there are shares with a jirefcrence, 
all other shares are, in a sense, deferred. 

A very common practice in recent years has been for 
companies to issue deferred shares of small nominal 
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value, usually one shilling, in the place of ordinary 
shares. The deferred shareholders are usually 
entitled to the whole of the profits after meeting 
obligations upon preference shares. In the case of 
industrial companies by whom they are usually issued, 
such shares are highly speculative in value. 

Any i)roBpectus must show the number of 
founders’ or deferred .shares, and the nature and 
extent of the interest of the holders in the property 
and profits of the company ; the voting powers 
attached to various classes of shares and rights in 
respect of capital anil dividends must also be stated 
(§§ 35 and 355, Fourth Sch., Part 1). 


§9. -Alteration of Rights Attaching to Shares. 

^Vhere tlie lights, as between themselves, of the 
holders of various classes of shares are fixed by the 
Memorandum, those can be altered if the Memorandum 
so }>rovidcs ; and if tJie Memorandum gives the power, 
the mode of exercising the power may be indicated by 
the Articles {Wdnlxich Incandescent Oas Co. (1904), 
1 Ch. 87). 

Whore provision is made bv the Mbmobanditm or 
AbtioIjBS for author] smg tlie variation of the rights 
attaching to any class of .shares, subject to the consent 
of anj’’ specified jiroportion of the holders of the is.sued 
shares of that class or the sanction of a resolution 
passed at a separate meeting of the holders of those 
shares, and, in inusuance of that provi.sion, the rights 
attached to ajiy class of shares are at any time varied, 
the holders of not less in the aggregate than 15% of 
the issued shares of that class being persons who did 
not consent to or vote in favour of the resolution 
for the variation, may apply to the Court to have the 

M 2 
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variation cancelled. Should such an application be 
made, the variation does not have effect unless and 
until it is confirmed by the Court. 

Application by the dissentients (or by one or more 
of them appointed by them in writing for the purpose) 
must be made to the Court within seven days after the 
date on which the consent was given or the resolution 
passed, as the case may be. 

On any such application the Court, after hearing 
the applicant and any other persons who apply to the 
Court to be heard and appear to the Court to be in- 
terested in the apphcation, may, if it is satisfied, 
having regard to all the circumstances of the case, that 
the variation would unfairly prejudice the share- 
holders of the class represented by the applicant, 
disallow the variation. If not so satisfied, the Court 
must confirm the variation. The decision of the Court 
on any such application is final. 

The company must, within 15 days after the making 
of an order by the Court on any such application, for- 
ward a copy of the order to the registrar of companies 
under penalty of a fine not exceeding £5 a day during 
which the default continues, aiul a similar penalty 
attaches to every director, manager, secretary or other 
officer of the company who knowingly and wilfully 
authorises or permits the default (§ 61). 

Where, however, no powee op alteration is given 
in the Memorandum or Articles, any proposed varia- 
tion of the rights specified in the Memorandum, 
including a reorganisation of the share capital by the 
consohdation of shares of different classes, or by the 
division of shares into shares of different classes, or by a 
combination of both methods, must be effected in 
accordance with the provisions of § 153 of the Act. 
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Application must be made to the Cjourt by the company 
or a member for a meeting of tJie members or class of 
members concerned, as the case may be ; the proposal 
must be approved by a majority in number representing 
three-fourths in value of the members or class of 
members present and voting personally or by proxy, 
and must then be sanctioned by the Court. The 
alteration will then be bindmg on the company and 
on the members or class of members, as the case may be. 

An order so made has no effect until an office copy 
thereof has been filed with the registrar of companies, 
and a copy of every such ordci must be annexed to 
every copy of the Memorandum subsequently issued. 
Should default be made, the company, and every 
director, manager, secretary oi other officer cognisant 
thereof is liable to a fme not exceedmg £1 for each 
copy issued (§ 153). 

The procedure under § 153 in regard to compromises 
or airangcmcuts between a company and its share- 
holders or creditors, oi a class of shareholders or of 
creditors, is considered in detail in Chapter X3V. For 
present purposes it is important to observe that, 
whether or not other mcsins are available, the provisions 
of the section can be employed to modify or vary 
the rights attaching to shares or to any class of shares. 
Minority intercstb are protected in that the variation 
cannot become effective until sane tioncd by the 
Court. 

§ 10.— — C&lls. 

After taking into account moneys paid in respect 
of shares upon application and allotment, the halaiice 
of the nominal value (or issued price) is often made 
payable, not at a time fixed by the terms of issue 
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but as and when a “ call ” is made. The amounts 
paid on application and allotment are not calls in-as- 
much as they are paid in accordance with specific 
stipulation and not in response to a demand by the 
company. 

The amount of calls and the period at which they are 
to be made is determined to a certain extent by agree- 
ment between the members and the company, the 
prospectus and the Articles of the compan}'^ usually 
containing provisions on this ijoint. 

The call must be made strictly in accordance with 
the provisions of the Articles, otherwise it will be 
invalid {Cawley ds Co. (1889), 42 Th. D. 209 ) ; but 
slight irregularities of procedure will not necessarily 
invalidate the call. For cxam])le, where the Articles 
contained a clause regularising acts performed in 
good faith by directors improperly appointed or 
disqualified from acting, and a call was made in all 
good faith at a meeting of divectois. one of whom was 
disqualified at tlie time thi-ough having temporarily 
parted writh his shares, the call was valid {Dawson 
V. African Consolidated Co. (1898), 1 Ch. 6). 

A call is of the nature of a spccialtj' debt (§ 20 (2)), 
and should it remain unpaid, it i.s enforceable against 
the shareholder at any time within 20 years from the 
date upon which it became payable. 

A company, if so authorised by its Articles, may do 
any one or more of the following things : — 

(1) Make arrangements on the issue of shares for 
a difference between the shareholders in 
the amounts and times of ])ayment of calls 
on their shares. 

(2) Accept from any member the whole or a ))art 
of the amount remaining unpaid on any 
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shares held by him, although no part of 
that amount has been called up. 

(3) Pay dividend in proportion to the amount 
paid up on each share where a larger amount 
is paid up on some shares than on others (§ 48). 

There is, however, an implied equality between 
members, and the directors ought not (even with 
power to do so, except in a proper case) to make calls 
on some only of a class (Galloway v. Halle Concerts 
Society (1915), 2 Ch. 233). 

Calls may be paid in advance if the Articles so 
provide, and where this is done, interest can be paid 
on the sum so paid m advance, even though there 
are no profits (Lock v. Queensland Investment Co, 
(1896), A.C. 461). 

In a winding-up, monoj' paid m advance of calls 
is repayable with interest aft cr the costs of winding-up 
and ordinary creditors have been paid, but before any 
return is made of the capital of the company to any 
class of shareholders (Wakefield Rolling Stock Co. 
(1892), 3 C’h. 165). Moneys received in advance of 
calls cannot, however, be riqiaid while the company 
is a going concern (Ijondon d' Northern Steamship 
Co. V. Farmer (1914), W.N. 200), as such a course 
would amount to a reduction of cajiital which would 
necessitate the procedure outlined in § 55 of the Act. 
(See § 15 below.) 

It is for tile directors to decide whether a call 
is necessary, and the (^ourt will not interfere when 
a call is made by them {Bailei/ v. Birkenhead Railway 
Company (1850), 12 Beav. 433) unless the object of 
the call is outside the scope of the Memorandum. The 
power to make calls must, however, be exercised by 
the directors bond fide and in the general interests of 



the company {New Zealand Oold^ Extraction Co. v. 
Peacock (1894), 1 Q.B. 622), and not for the advantage 
of themselves or their friends {Alexander v. Automatic 
Telephone Co. (1900), 2 Ch. 56). The same prmciple 
governs the power to receive moneys in advance of 
calls. Thus where directors had paid in advance of 
a call the amount unpaid on their own shares in order 
that funds should be available to pay their fees, the 
directors were hold still liable to pay the amount 
uncalled on their shares since the payment they had 
made was not one by which the company had benefited 
{Sykes's Case (1872), 13 Eq. 255). 

If a shareholder is a creditor of the company for 
money payable at once, this can be set off against a 
call payable at once, without the formality of cash 
actually bemg handed over and back again {Laroeque 
v. Beauchemm (1897), A.P. 358) ; but tins light of 
set-off cannot be exercised where the eompam is 
being wound up. 

§ 11 — Transfer of Shares. 

Shares may be transferred from one person to 
another in accordance with the )irovisions of the 
Articles, and oubject to any restrictions contained 
therein. 

It is usual for the transfeiee to ajjply, but the 
transferor may do so. On the ap}ilication of the 
transferor of any share or interest in a comjiany, the 
company must enter in its register of members the 
name of the transferee in the same manner and subject 
to the same conditions as if the application for the 
entry were made by the transferee (§65). Either 
party may apply to the Court for rectification of the 
register (§ 100). 
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A transfer of the share or other interest of a 
deceased member of a compan 3 ’’ Hiade by bis personal 
representative, although the personal representative 
is not himself a member of the company, is as valid 8 U 9 
if he had been such a member at the time of the 
execution of the instrument of transfer (§64). 

Most companies refuse to recognise a signature on 
a transfer executed out of Great Sritain unless attested 
by H.M. (^onsul or Vice-Consul, a clergyman, 
magistrate, notary public, or some other person 
holding a j)ublic position. If the transfer is executed 
by a person acting in a representative rapacity, his 
authority to act should be seen, an executor should 
produce probate ; an administrator, probate or letters 
of administration ; a trustee in bankruptcy, a copy 
of the Gazette or office copy of appointment ; a 
liquidator, a copy of the Gazette ; the committee of a 
lunatic, an office copy of order of Court ; an attorney, 
the power of attorney (the company should see that 
this is still in force), etc. 

A statutory declaration by an attorney that he has 
not received any notice or information of any revoca- 
tion of his power by death or otherwise, if made 
immediatelv before oi’ within three months after 
acting on the power, is conclusive proof of non- 
revocation (Law of Pi’operty Act, 1925, § 124 (2)). 

Notwithstanding anytliiiig in its Articles, the 
company is bound to accept, as evidence of the trans- 
mission of the shares upon death, the production of 
any document which is by law sufficient evidence of 
probate of the will or letters of administration of the 
estate (§ 69). 

The Articles sometimes provide that no transfer 
shall be permitted while there are calls in arrear, and 
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power IB often given to the directors to refuse to 
register a transfer without assigning reasons. The 
Court will not override a hem A fide refusal under such 
powers, nor will it require the directors to give reasons 
{ex parte Penney (1873), 8 Ch. 446) even if they are 
only empowered to refuse on particular grounds 
{Coalport China Co. (1895), 2 Ch. 404). Tn a 

private company the right to transfer must be 
restricted by the Articles (§20). 

Where the Articles do not empower the directors 
to refuse registration of a transfer, they are bound 
to pass any transfer lodged with the company so long 
as it is in due form ; save that they are always entitled 
to refuse registration of a transfer to an infant of 
shares not fully paid {Castello' s Case (1809), 8 Eq., 
504). 

In refusing to register a transfer in accordance with 
the right given them in the Articles, the directors 
must |)ass a resolution to that effect, i.e., the power 
must be actively exercised if it is to be effective. 
The absence of a resolution, owing to the only two 
directors of the company not being in agreement, 
is insufficient and the transferee crmld compel regis- 
tration {In re Hackney Pavilion , Ltd (1924), 1 Ch. 276). 

It is not uncommon to find, particularly in the case 
of private companies, that power is taken in the 
Articles for existing shareholders to acquire the 
shares of deceased or bankrupt members, or in other 
ca.ses where members contemplate disposal of their 
shares. The exercise of such i>ower m the interests 
of the company is valid. {See § 3 of this Chapter, ante.} 

A letter signed by a shareholder renouncing his 
right to bonus shares in favour of a nominee is not a 
“ transfer of shares,” and a clause in the Articles 
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giving to the board a discretionary power to refuse to 
register transfers would not apjly ( Pool Shipping Co. 
(1920), 1 Ch. 251). 

The transfer must be in writing and duly stamped ; 
any person registering a transfer, which on the face 
of it is not properly stamped, is liable to a penalty of 
£10 (Stamp Act, 1891, § 17). It is illegal for a 
company to register a transfer of shares or debentures 
unless a proper instrument of transfer has been 
delivered to the company except in the case of a 
transmission by operation of law (§ 63). 

The form of transfer may be indicated by the 
Articles, or it may be in the common form obtain- 
able at any law stationers ; it must be executed by 
the transferor, and the Articles generally provide 
that it shall be signe<l by both transferor and trans- 
feree*. If the transfer is to be in writing only, a 
blank transfer may be given, signed by the transferor, 
the name of the transferee being left to be filleil in 
subsequently. Such a transfer can be validly com- 
pleted in accordance with the agreement under which 
it was given. 

If the Articles require the transfer to be by deed, 
it must be actually signed, sealed and delivered. In 
this case, since a deed must be complete when 
delivered, a blank transfer cannot bo used unless 
accompanied by a power of attorney authorising the 
transferee to fill in the blank, i.e., the name of the 
transferee (Ilihhlewhitc v. M^cM-orime. (1840), 6 M. & W. 
200 ; Powell v. London dk Provincial Bank (1893), 
2 Ch. 555). A good equitable title could, however, be 
obtained with a blank transfer in such a case {Societi 
Genirale v. Walker (1885), 11 A.C. 20), and the trans- 
feror could be compelled to execute a valid transfer. 
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The idea of a blank transfer is that the share 
certificate, together with the blank transfer, can be 
deposited with the lender of money as security, the 
person taking the blank transfer having an express or 
implied authority to fill in his own name or that of 
some other person when the proper time comes, accord- 
ing to the contract entered into (ex parte Sargeritf 
(1874), 17 Eq. 273), tlie transferor expressly or by 
implication undertaking to do notlung to prevent 
completion of title of tlic person whose name is so 
inserted (Hooper v. Herts (1906), 1 Ch. 549). 

Where the holder of shares gives a blank transfer, 
and then subsequently, for the ])urpose of defrauding 
the holder of the blank transfer, obtains a duplicate 
certificate from the company and cxcc'iitps another 
transfer which is duly registered, the holder of the 
blank transfer will be dcfeatetl (Pent v. (^layton 
(1906), 1 C’h. 659). The transferee who is fiist to 
secure registration has i)riority, and such jiriority 
can be claimed even if the transferee’s name has not 
been placed on the register, provided notice has been 
given to the company, ami the transfer lodged before 
that of another transferee i Moore v. JV’orf/i Western 
Bank (1891), 2 Ch. 599). A person receiving a blank 
transfer should, therefore, piotoct himself by serving 
on the company a notice in lieu of distringas. (See 
§10 post.) 

In Ireland v. Hart ((1902), 1 Ch. 522), T. held certain 
shares in trust for his wife, but later deposited a 
blank transfer and the certificate with H. as 
security for his own debt. H. duly lodged the com- 
pleted transfer with the company concerned, for 
registration, but I. had told the company not to 
register the transfer, and the company accordingly 
refused to do so. It was held that the wife had the 
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prior equity, and. that the company was not hound 
to register the transfer to H., if it was aware of some 
good reason for not doing so. 

The transferee does not get a full legal title till 
registration ; till that event the transferor remama 
liable for calls, but there is an implied contract that 
the transferee will indemnify him for all calls made 
after the contract for the sale of the shares ; and this 
right also exists where such transferee in turn sells hia 
shares to another. 

B. had agreed to sell to C. certain shares not 
fully called up, and obtained from A., the 
registered owner thereof, a transfer of the 
shares in blank, V'hich he delivered to C. 
The latter sold the shares to D., who sub- 
sequently became bankrupt without having 
comjdeted registration. A call was made on 
A., who claimed indemnity therefor from B., 
and ho in turn brought an action against C. 
claiming successfully (1) specific performance 
of the contract, and (2) a declaration that 

C. was liable to indemnifv him agamst all 
calls on the shares and other sums of money 
for which B. might be liable in respect 
of the shares by reason of C. having omitted 
to register the transfer (Sfjjencer v. Ash/worthf 
PartingUni ds Co. (1925), 1 K.B. 589). 

It is iiHiifl.l for the Articles to empower the company 
to refuse to register a transfer until the calls due 
have been paid. 

W^here a transfer has been lodged wuth the company, 
there must be no undue delay on the part of its officers 
in giving effect thereto, and should the company go 
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into liquidation when, by reason of such delay the name 
of the transferee is not entered on the register, the 
Court will on an application for reetification under 
§ 100, direct that registration be completed so as, 
where the circumstances require it, to be retrospective 
in effect and to render valid notices, and so on, 
given by the transferee to the company (Sussex 
Brieic Co. (1904), 1 Ch. 598). 

Where a transferor holds a certificate for a number 
of shares and wishes to transfer a jiortioii of the shares, 
or to transfer to more than one puj ehaser, the transfer 
is lodged with the r*crtificate or otlior document of 
title (e.g., allotment letters if the transfer is one in 
respect of shares for which a certificate has not yet 
been issued ) at the company’s office, and the secretary 
or other proper officer certifies upon the transfei* that 
the certificate has been lodged. The ilocument of 
title is retained by the comx)anj\ This CERTinrATiON 
does not in any way warrant tlie title of tJio transferor 
or the validity of the documents lotlged ; it is simply 
a statement that certain documents have been loilged 
with the company showing prirnd facie that the 
transferor is entitled to the shares, but, even if no 
certificate has been lodged the companj", on the 
authority of Peek v. Derry ((1889), 14 A.C. 3117), is not 
liable for mere careless misrepresemtation (Bishop 
V. Balkis Land Co. (1890), 25 Q.B.D. 512). And 
where the secretary has fraudulently certified that 
a certificate has been lodged, when in fact this has not 
been done, the com|)any is not estopped from setting 
up the true facts and is, moreover, not liable for the 
wrongful certification by its secretary (Whitechurch 
(Oeorge) Ltd, v. Cavanagh (1902), A.C. 117) ; Kleinwort 
V. Associated Automatic Machine Corporation (1934), 
50 T.L.R. 244). 
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The Stock Excha>nges will also certify transfers of 
quoted, and in certain cases unquoted, stocks and 
shares, passing on to the company the documents 
of title with particulars of the transfers. The com- 
pany should notify the transferor of the lodgment 
of a transfer for t'crtification, in order to guard against 
unlawful transfers, although this notice does not 
estop tho owner of the shares from denying the 
validity of the transfer, oven if he does not reply to 
the notice {Barton v. London <fc North Western 
Railway Co. (1889), 24 Q.B.D. 77). 

If by negligence tlie secretary, after certifying 
the transfer, returns the original certificate to the 
transferor, thereby enabling Jiim fraudulently to 
pledge the same shares, the company is under no 
liabilit 3 /, as it owes no duty to the pledgee, and the 
immediate cause of his loss was not the issue of the 
certificate {Longman v. Bath Elevtrir I'ramways (1905), 
1 Oh. 646). 

Where a certificate is issued on a forged transfer, 
and on the strength of this certificate the shares are 
transferred to a bond fide purc*haser for value, the 
transferee obtains no right to he placed on the regis- 
ter, but he is entitled to damages from the company 
because he has acted on the strength of a certificate 
issued by the company stating that the transferor 
was owner of the shares {Balkis Consolidated Co, 
V. Tomkinson (1893), App. Tas. 396). 

The Forged Transfers Acts, 1891-92, allow a com- 
pany, in view of tliis liability, to form a fund out 
of which to compensate those who have suffered 
damage through forged transfers. The company may 
charge a sum not exceeding 1/- per cent, on amounts 
transferred, but is not bound to give compensation 
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even out of this fund. Where the company makes 
compensation out of this fund, it is subrogated 
to the rights of the person compensated. Few 
companies adopt the powers ; the most practical 
method of providing for such contingencies is by 
insurance. 

Where the true owner has been removed from the 
register on a forged transfer, the company can be 
compelled to replace him and restore him the shares 
which have been transferred out of his name ; and 
also to pay him any dividends which have been 
declared during the time his name did not appear upon 
the register (Barton v. North Staffordshire Railway 
Co. (1888), 38 Ch. D. 458 ; Barton v. London de 
North Western Railway Co. (1890), 24 Q.B.D. 77). 

There is an implied contract on the part of the 
person lodging the transfer, that he will indemnify 
the company against loss by forgery, and a broker 
lodging a forged transfer is equally liable for any loss 
occasioned thereby [Sheffield Corporation v. Barclay 
(1905), A. C. 392). A broker, representing that 
he has authority to act for a transferor when such 
is not the case, is liable, even if acting bond fide, for 
breach of warranty of authority [Starkey v. Bank of 
England (1903), A. 0. 114), and liability also attaches 
to a person who induces a company to register a 
forged transfer by identifying an impersonator as owner 
of the shares [Bank of England v. Cutler (1907), 

1 K.B. 889). 

Since the transfer procedure may extend over some 
days, the rights of the transferor and transferee are 
determined as at the date of sale of the shares ; e.g., 
if dividends are declared after the date of sale but 
before the completion of the transfer, they will in 
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equity belong to tbe buyer in the arbsence of any 
agreement to the contrary {Blcwk v. Homersham (1878), 
4 1*jZ. D. 24), although so far as the company is con- 
cerned it must pay the dividend to the registered 
holder. 


§ 12. — Mortgage of Shares. 

Shares may bo mortgaged by making an actual 
transfer to the mortgagee (in which case upon registra- 
tion he becomes a member of the company and liable 
to calls) ; or by deposit of the share certificate with 
the mortgagee accompanied by a blank transfer. 
The mortgagee is entitled to sell if the principal money 
becomes due, if tJus is stated in the contract entered 
into, or otherwise after giving reasonable notice to 
the mortgagor requiring payment (Deverges v. 
Sandeman Clark As Co. (1902), 1 Ch. 579). 

Where a blank transfer is taken the mortgagee can 
protect himself by giving to the company a notigb in 
UBIJ OF DISTBINOAS. In Order to d o this the mortgagee 
must make an aftidavit stating that he is interested 
in the stock or shai’es described in the notice exhibited 
with the affidavit. The affidavit and notice are filed 
in the offices of the fc^upreme Court, and an office 
copy of the affidavit and a duplicate of the notice, 
authenticated by the seal of the Central Office, 
is then served upon the company. The company 
Served with the notice cannot then transfer the stock 
or shares, or (if the notice so requires) pay dividends 
in respect thereof, without giving eight days’ notice 
to the mortgagee or other person filing the affidavit, 
within which time an injunction can be applied for 
to restrain the transfer or payment (Rules of the 
Supreme Court, Order XL VI). 
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§ 13. — ^Alteration of Capital. 

Tn the case of a company limited by shares, it 
is essential that there should appear in the Memoran- 
dum a clause stating the amoimt of the nominal 
capital, the shares into which it is divided, and the 
amount of each share. The amount of the capital 
and the division into shares is initially a matter for the 
promoters and the subscribers to the Memorandum ; 
but when once fixed it is an essential part of the 
company’s constitution, and can only be altered as 
provided by the Act. 

A company limited by shares or a company limited 
by guarantee and having a share capital, if so 
authorised by its Articles, may alter the conditions 
of its Memorandum in the following manner : — 

(a) increase its share capital by new shares of 
such amount as it tliinks expedient ; 

(b) consolidate and divide all or any of its share 
capital itito shares of larger amount than 
its existing shares ; 

(c) convert all or any of its paid-up shai'es into 

stock, and reconvert that stock into paid up 
shares of any denomination ; 

(d) subdivide its shares, or any of them, into 
shares of smaller amount tlian is fixed by 
the Memorandum, so, however, that in the 
subdivision the proportion between the 
amount paid and the amount, if any, unpaid 
on each reduced share is the same as it was 
in the case of the share from which the 
reduced share is derived ; 

(e) cancel shares which, at the date of the passing 

of the resolution in that behalf, have not been 
taken or agreed to be taken by any person. 
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and diminisli the amount of its share capital 
by the amount of tho shares so cancelled ; 
such a cancellation of shares is not deemed 
to be a reduction of share capital ivithin the 
meaning of the Act. 

These powers can only be exercised by the company 
in general meeting (§ 50). 

If the Articles do not contain the necessary power, 
they must first be altered by special resolution to 
give that power. Tliis resolution can be passed at the 
same meeting as the resolution for the alteration of 
capital. 

The resolution required is an ordinary one, unless 
the Articles specify a special or an extraordinaiy 
resolution. 

Tn addition to the above, the capital of a company 
may be reduced, or a reserve liability can be created. 
{See §§ 15 and 20 of this Chapter.) 

In the case ol an unlimited company, the Articles 
(and not the Memorandum) must state the share 
capital, if any, and that capital may be altered in the 
same manner as the Articles, i.e., by special resolution. 

§ 14. — Increase of Capital. 

The share capital can be increased by a resolution 
of the company in general meetmg, provided the 
Articles contam the rc‘quisitc authority. If there be 
not already any pov er in the Articles, a special 
resolution will be necessary to provide therefor. 

The notice of the meetmg must state the amount 
by which it is proposed to increase the capital 
{McConnell v. Prill (1916), 2 Ch. 57). 

Notice of the incrcsise, and a printed copy of the 
resolution authorising it, must be forwarded to the 

N 2 
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registrar of companies within 15 days after the passing 
of the resolution, under a penalty not exceeding £5 a 
day on the company itself, and every director and 
manager. The notice must include particulars as 
to the classes of shares affected and the conditions 
subject to which the new shares have been or are to 
be issued. The additional stamp duties must also 
be paid (§ 52). 

"Every copy of the Memorandum issued subsequent 
to the increase must show the alteration (§ 24). 

"Where the capital of the company is increased, 
but the whole amount of the inciease is not issued, 
the further capital duty will be payable m respect of 
the full increase {Attorney-General v. Anglo- Argentine 
Traimvays Co. (1909), 1 K.B. 677). 

The resolution may provide for an increase of the 
same class of shares as those already issued, or for 
the creation of another class, e.g., preference, deferred, 
etc. Where the rights of the shai eh older s are defined 
in the Memorandum, power to issue shares of a kind 
other than those oiiginally issued should also be 
contained m the Memorandum, since the rights of 
existmg shareholders would doubtless be affected, 
and if no such powei existed, it would be necessary 
to proceed under § 153 of the Act. 

§ 15. — Reduction of Capital. 

Subject to confirmation by the Court, a company 
limited by shares or a company limited by guarantee 
and having a share capital may, if so authorised by its 
Articles, by special resolution reduce its share capital 
in miy way, and m particular may — 

(a) extinguish or reduce the liability on any of 
its shares in respect of share capital not 
paid up ; or 
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(b) either with or without extinguishing or reduc- 

ing liability on any of its shares, cancel any 
paid-up share capital which is lost or un- 
represented by available assets ; or 

(c) either with or without extinguishing ot 

reducing liability on any of its shares, pay 
off any paid-up share capital which is in 
excess of the wants of the company, 

and may, if and so far as is necessary, alter its Memo- 
randum by reducing the amount of its share capital 
and of its shares accordingly. Such a special resolu- 
tion is referred to as “a resolution for reducing share 
capital ” (§ 55). 

Where a company has passed a resolution for 
reducing share capital, it may apply by petition to 
the Court for an order confirming the reduction (§56 
<1))- 

Where the proposed reduction of share capital 
involves either diminution of liability in respect of 
rnipaid share cajntal or the payment to any shareholder 
of any paid-up share capital, and in any other case 
if the Court so directs, the following provisions have 
effect : — 

(a) Every ci’cditor of the company who at the 
date fixed by the (yourt is entitled to any 
debt or claim whicli, if that date wore the 
commencement of the -ainding-up of the 
company, would be admissible in proof against 
the company, is entitled to object to the 
reduction. 

(5) The Court must settle a list of creditors so 
entitled to object, and for that purpose 
must ascertain, as far as possible without 
requiring an application from any creditor. 
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the names of those ereditars and the nature 
and amount of their debts or claims, and may 
publish notices fixing a day or days within 
which creditors not entered on the list are 
to claim to be so entered or are to be excluded 
from the right of objecting to the reduction, 
(c) Where a creditor entered on the list whose 
debt or claim is not discharged or has not 
determined does not consent to the reduction, 
the Court may, if it thinks fit, dispense 
with the consent of that creditor, on the 
company securing payment of liis debt or 
claim by appropriating, as the Court may 
direct, the following amount : — 

(i) If the company admits the full amount 
of the debt or claim, or, though not 
admitting it, is willing to jirovidc for 
it, then the full amount of the debt or 
claim. 

(ii) If the company does not admit an«l is 
not willing to provide for the full amount 
of the debt or claim, or if tlie amount 
is contingent or not ascertained, then 
an amount fixcci by the Court after the 
like inquiry and adjudication as if the 
company were being wound up by the 
Court (§ l»6 (2)). 

Where a proposed reduction of share capital involves 
either the diminution of any liability in respect of 
unpaid share capital or the payment to any share- 
holder of any paid-up share capital, the Court may, 
if having regard to any special circumstances of the 
case it thinks proper so to do, direct the provisions 
contained in § 56 (2) (suj?ra) shall not apply as regards 
any class or any classes of creditcos (§ 56 (3)). 
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The Court, if natisfied, "with respect to every creditor 
of the company entitled to object to the Teduction, 
that either his consent to the reduction has been 
obtained or his debt or claim has been discharged or 
has determined, or has been secured, may make an 
order confirming the reduction on such terms and 
conditions as it thinks fit. 

Whore the Court makes any such order, it may — 

(а) if for any special reason it tliinks proper so 
to do, make an order directing that the 
company shall, during such period, commenc- 
ing on or at any time after the date of the 
order, as is specified in the order, add to its 
name as the last words thereof the words 
“ and reduced *’ ; and 

(б) make an order requiring the company to 
publish as the Coui-t directs the reasons for 
recluction or such other information in regard 
thereto as the Court may think expedient, 
with a view to giving proper information to 
the public, and, if the Court thinks fit, the 
causes which led to the reduction. 

Where a company is ordered to atid to its name the 
words “ and reduced,” those words are, until the 
expiration of the pciiod specified in the order, deemed 
to be part of the name of the company (§ 57). 

The registrar of companies registers the order and 
minute on production to him of an order of the Court 
confirming the reduction of the share capital of a 
company, and the delivery to him of a copy of the 
order and of a minute approved by the Court, showing 
with respect to the share capital of the company, as 
altered by the order, the amount of the share capital, 
the number of shares into which it is to be divided. 
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and the amount of each share, and the amount, if 
any, at the date of the registration deemed to be paid 
up on each share. On such registration, and not 
before, the resolution for reducing share capital as 
confirmed by the order so registered takes effect. 

Notice of the registration must be published in such 
manner as the Court may direct. 

The registrar certifies imder his hand the registra- 
tion of the order and minute, and his certificate is 
conclusive evidence that all the requirements of the 
Act with respect to reduction of share capital have 
been complied with, and that the share capital of the 
company is such as is stated in the minute. 

The minute when registered is deemed to be sub- 
stituted for the corresponding part of the Memorandum, 
and is valid and alterable as if it had been originally 
contained therein (§58). 

The substitution of any such minute for part of the 
Memorandum of the company is deemed to be an 
alteration of the Memorandum, and every copy of the 
Memorandum issued after the date of the alteiation 
must be in accordance with the alteration (§§ 58 (6) 
and 24). 

After the reduction, a member of the company, 
past or present, is not liable in respect of any share 
to any call or contribution exceeding in amount the 
difference, if any, between the amount of the share 
as fixed by the minute and the amount paid, or the 
reduced amount, if any, which is to be deemed to 
have been paid, on the share, as the case may be. 

If, however, any creditor, entitled in respect of 
any debt or claim to object to the reduction of share 
capital, is, by reason of his ignorance of the proceedings 
lor reduction, or of their nature and effect with respect 
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to his claim, not entered on the list of creditors, and, 
after the reduction, the company is unable to pay 
the amount of his debt or claim, then — 

(a) every person who was a member of the 
company at the date of the registration of 
the order for reduction and minute, is liable 
to contribute for the payment of that debt or 
claim, an amount not exceeding the amount 
which he would have been liable to contri- 
bute if the company had commenced to be 
wound up on the day before the said date ; 
and 

(&) if the company is wound up, the Court, on 
the ajiplication of any such creditor and 
proof of his ignorance as aforesaid, may, 
if it thinks fit, settle accordingly a list of 
person.^ so liable to contribute, and make 
and enforce calls and orders on the contri- 
butories settled on the list, as if they were 
ordinary contributories in a winding-up (§59). 

Notliing in the above affects the rights of the 
contributories among themhclves (§ 59 (2)). 

If any director, manager, secretary or other officer 
of the company — 

(1) wilfully conceals the name of any creditor 
entitled to object to the reduction ; or 

(2) wdlfully misrepresents the nature or amount 
of the debt or claim of any creditor ; or 

(3) aids, abets or is privy to any such concealment 
or misrepresentation, 

he is guilty of a misdemeanour (§ 60). 

If the power to reduce is not contained in the 
Abholes, these must be altered by special resolu- 
tion, and a further special resolution must be passed 
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for reduction. The resolution taking the power must 
be passed before the resolution to reduce is dealt with 
by the meeting {Oreg<ni Mortgage Co, (1910), S.C. 
964, Court of Session). A mere power in the Memo- 
randum to reduce capital is not sufficient authority ; 
the requirements of the Act must in any case be 
satisfied {Dexine Patent Co. (1903), 88 L.T., 791). 

Sanction of the Court is necessarv. If the reduc- 

4 

tion does not involve a repayment of capital, or reduce 
the liability of the shareholders as to uncalled capital, 
on the presentation of the jjetition a summons in 
chambers is taken out, directions arc given fixing a 
day for hearing the i)etition anti ordering advertise- 
ments ; and in about a fortnight the order can be 
made. 

If, however, the reduction involves a repayment 
of capital, or a reduction of liability as to uncalled 
capital, an enquiry has to be made as to debts and 
liabilities ; the consent of creditors has to bo obtained ; 
those who do not consent must be paid off or provision 
made for paying their debts into Court ; and it may 
be six or eight months before an order can be made, 
and the order wJien made must be advertised. In 
special circumstances, the (^ourt may dispense with 
the consent of the creditors. 

In both cases the Court may direct that the words 
“ and reduced ” be added to the company’s name 
for such period commencing on or at any time after 
the date of the order as the Coui-t directs. This 
order is only made for special reasons. 

Although the Act mentions the specific cases 
in which a reduction can be obtained, a company 
may nevertheless reduce its capital to such an extent 
and in such a manner as it thinks fit {British and 
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American Trustee Corporation v. Couper (1894), App. 
Cas. 399). At one time sanction would not be given 
to a reduction unless it were shown that the capital 
was either lost or not represented by available assets, 
and the Court would not authorise such a reduction 
while there were any sums standing to the credit 
of reserve {Barrow Hoematite Go. (1900), 2 Ch. 
846) ; but this was overruled in Hoare dt Co., Ltd. 
((1904), 2 Ch. 208), in which case a loss was appor- 
tioned between capital and reserve. 

It is most essential to prove that the capital is lost 
or unrepresented by available assets, or that it is in 
excess of the company’s requirements ; the matters 
to which the Court gives consideration are the interests 
of the members of the public who may be induced to 
take up shares, and the fairness of the reduction 
between the different <‘lasses of shareholders {Poole v. 
National Bank of China (1907), A.C. 229 ; Lousiana 
Beal Estate Co. (1909), 2 Ch. 552). 

When there is any reduction of liability on the 
shares or wheiv there is any return of capital moneys 
in excess of the company’s requirements, the creditors 
are entitled to object (unless the Comt, in sj)ecial 
circiimstances, otherwise decides) since the capital 
fund is thereby reduced. Such creditors who do not 
Consent to the reduction are entitled to have the debt 
due to them paid or secuied to the satisfaction of the 
Court. Under other circumstances, creditors can oidy 
object if a strong case is made out {Re Meux Brewery 
Co. (1919), 1 Ch. 28). 

In the case of reduction owing to loss of capital, 
the incidence of the loss should fall upon that class 
of shareholders wlio, according to the regulations of 
the company, should bear it {Floating Dock Co. 
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of St, Thomas (1895), 1 CJi. 691), and if the preference 
shares have preference as to capital, the loss should, 
in the absence of an agreement to the contrary -with 
the preference shareholders, fall entirely on the 
ordinary shareholders {Floating Dock Co. of St. Thomas^ 
supra; Agricultural Hotel Co. (1891), 1 Ch. 396). 

If the preference shares have no preference as 
to capital, sanction will not be given to a return 
which reduces the ordinary shares, without reducing 
the j)reference shares, unless the ordinary share- 
holders fully understand and consent to the scheme 
{Umon Plate Glass Co. (1889), 42 Ch. D. .'>16). 

Although, as has been seen, where a reduction is 
for the purjjose of extinguishing a loss of eapital, 
the incidence of the loss vill generally fall on those 
shareholders who woxdd have to bc^ar it in the event 
of wmdiiig-iip {l^ondon and New y'ork Invenlment 
Corporation (189,'5), 2 Ch. 860), it docs not neiessartly 
follow that the provisions of the Articles as to the 
bearing of losses in the event of binding uji will be 
applied in the case of reduction. A fair scheme will 
be sanctioned by the C’ourt even though the rights 
of the shareholders inia se maj- be altered {Credd 
Assurance Co (1902), 2 Ch. 601), and, in practice, 
all clEksses frequently share in the amounts written off. 

The effect of the reduction is to reduce the nominal 
capital of the company a^i w'ell as the issued capital. 
If subsequently the company passes a resolution to 
increase its nominal capital to the original amount, 
capital stamp duty is payable as if the reduced capital 
were the only amount on which duty had up to that 
time been paid. In order to retain the benefit of 
the stamp duty origmally paid, therefore, it is advis- 
able to increase the nominal capital to the original 
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amount at the same time as the resolution for reduction 
is passed, in which case no additional capital duty 
is exacted. 

§ 16. — Consolidation and Conversion of Shares. 

A company limited by shares may consolidate and 
divide all or any of its share capital into shares of 
larger amount than its existing shares, or it may 
convert all or any of its paid-up shares into stock 
and re-convert stock into shares of any denomination. 

The conversion of shares into stock consists in the 
fiLsion of shares so that, e.^., 100 shares of £1 each are 
transformed into £100 worth of stock. 

To do any of these things the company must be 
authorised thereto by its Articles, and must exercise 
the i»ower by a resolution passed by the company in 
general meeting. Evor> co])y of the Memorandum 
issued after the <lato of .any such alteration must 
show the alteration (§ 50). 

Notice must be given to the registrar of companies 
within one month, specifying, as the case may be, the 
shares consolidatefl, divided or converted, or the stock 
re-con\ erted, under a |K 5 nalty on the company and 
every officer of the company who is in default, of a 
fine not exceeding £5 a day (§ 51). 

Upon conversion, an entry must be made in the 
register of members showing the amount of stock 
held by each member, instead of the amount of shares 
and particulars relating to shares previously held 
(§ 95), and similar information must appear in the 
annual return (§ 108). 

A company limited by shares cannot issue stock 
ab initio ; it must first issue shares and these can be 
converted into stock after they are fully paid. 
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Where an original issue of stock was made, 
some portion being fully paid and some partly paid, the 
fully paid portion was subsequently held to be valid, 
but the jtartly paid portion was held to have been 
invalidly issued {Home and Foreign Investment <£? 
Agency Co. (1912), 1 Oh. 72). Strictly, both issues 
were invalid, but a very considerable time had elapsed 
since the issue of the stock and the liquidation of the 
company, in the course of which the action was brought, 
and the Court held that the irregularity with regard to 
the fully paid-up issue had been waived by la}>se of 
time, but that the issue of stock only partly paid up 
was tdtra vires. 

The principal advantage deriveil from the issue 
of stock is that the hoklers may, subject to the Articles, 
transfer any fractional amounts and are not comi>elled 
to transfer complete units as in the case of shares. In 
addition, whereas every share must be distinguished by 
its a])propriate number, stock cannot be so designated. 
It has been argued that the statutory requirement 
as to the numbering of shares should be withtlrawn, 
in view of the contention that it is no protection to 
the holder and of the large amount of clerical work 
involved in dealing with transfers and registration, 
more especially in rec-ent years when comi)anies ■with 
large capitals divided into shares of low' nominal amount 
are so common ; but there has been a strong adverse 
opinion against the suggestion. Nevertheless, it is 
noteworthy that many large public companies have 
converted their capital into stock, and found it 
economical, in view of the work saved on recording 
transfers. When a transfer of stock is registered, only 
the amoimt of stock has to be entered in the holder’s 
name, whereas in the case of shares, the distinctive 
numbers must be recorded both in the register of 
members and on the new share certificate(B). 
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§ 17. — Subdivision of Shares. 

A company limited by sliares may subdivide its 
shares into shares of smaller amount if so authorised 
by its Articles, and a resolution is passed by the 
company in general meeting (§ 50). 

If the Articles do not originally give power to 
subdivide, a special resolution ivill be necessary to 
create such power. 

Notice of the subdivision must be given to the 
registrar of companies within one month (§ 51). 

Where the ro- organisation provides for a consolida- 
tion of shares, and then a subdivision resulting from 
such consolidation, the scheme may be effected by 
one resolution (In re North Cheshire Brewery Co. 
(1920), 64 S.J. 463). 

On the shares of smaller amount after subdivision, 
the amount unpaid must be ])roportionate to that on 
the shares from which tJie subdivision was made ; c.gr., 
if shares of £10 each, £5 paid, ai“e each divided into ton 
shares of £1 each, the new shares must be each ten 
sliillings paid. 

Upon a re-organisation of capital, however, a 
company may divide each of its £1 shares, 15/- paid, 
into two different shai*es of 10/-, called respectively the 
A preference shares and the B jireference shai’cs, and 
may treat the A shares as fully paid and the B shares 
as 5/- ])aid and 5/- uncalled ( Vine and General Rvhber 
Trust (1913), 108 L.T. 709) ; and the Court may 
sanction a subdivision of partly ])aid shares by which 
the proportion of liability is reduced, acting under 
§ 66 (1) (a) (by which a company may reduce the 
liability on its shares in respect of capital not paid 
up (see § 16 of this chapter)) {Doloswella Rubber 
Estates (1917), 1 Ch. 213), 
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Where a scheme of re-organisation or subdivision 
of capital involves an alteration of the rights of any 
class of shareholders, and the Memorandum does not 
contain any provision therefor, proceedings must 
be taken under § 1.53 of tlie Act. 

The Court may approve a scheme under § 153 
whereby benefits arc conferred on one group of the 
subdivided shares, additional to tliose provided for 
in the Memorandum ; for where the Memorandum 
laid down that no dividend exceeding 3 per cent, 
per annum should be paid on the ordinary shares (the 
only shaix^s wliich had been issued) and such shares 
were subdivided into two or<linary and eight deferred 
shares, the former carrying a fixed n on-cumulative 
dividend of 3 per cent., surplus profits to be a])])]ied 
in the payment of dividends on the deferred shares, 
the Court exercised its discretion, as the only persons 
interested in any profits in excess of the fixed tlividend 
w'ere the shaieholders themselves, and confirmed the 
resolution passed for the re-organisation of the share 
capital notwithstanding the fact that the main purpose 
of the reorganisation was to escape the limitation as 
to dividends provided for by the Memorandum 
{Oarden Village (Hull), Lid. (1923), 1 Ch. 230). 


§ 18. — Cancellation of Unissued Shares. 

A company limited by shares may if sanctioned by 
its Articles (which may, of course, be altered by 
special resolution to give the power) cancel shares 
which, at the date of the passing of the resolution in 
that behalf, have not been taken or agreed to be taken 
by any person ; and the amount of its share capital 
may be diminished by the amount of the shares so 
cancelled (§ 50). 
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It is expressly provided that this is not to be 
deemed a reduction of capital, and the cancellation 
can be effected by a resolution passed by the company 
in general meeting (§ 50). Notice of the cancellation 
must be given to the registrar of companies vdthin 
one month (§ 51). 

If it is desired to retain the benefit of the capital 
stamp duty already paid, a simultaneous increase 
of capital to the original amount is necessary (c/. § 15 
of this C^hapter). Cancellation may be resorted to 
where an unissued class of shares carries rights or 
obligations which the company wishes to get rid of, 
and it is therefore sometimes convenient to adopt this 
procedure. 

§ 19 — Return of Capital out of Profits. 

There is no power in the Companies Act, 1929, 
for a company to make a return of paid-up capital 
out of accumulated profits, except by the method of 
a reduction under § 55. TJie company can, of course, 
issue redeemable preference shares which may be 
redeemed by the utilisation of accumulated profits 
(§ 46). 

§ 20. — Reserve Liability. 

A limited company may by special resolution 
determine tliat any portion of its share capital which 
has not been already called up shall not be capable 
of being called up, except in the event and for the 
purposes of the company being wound up, and there- 
upon that portion of its share capital is not capable of 
being called up except in the event and for the pur- 
poses aforesaid (§ 49). Such tmcalled capital is known 
as “ RKSKRVK T.TAHT 1 .T TV.” The creation of a reserve 



210 


COMPANY UIW. 


[CSbap. VII. 


liability has been common in banking companies, 
since it provides an additional fund to which the 
depositors may look in the event of failure. 

This course can only be adopted after the company 
has been incorporated, i.e., it is not possible to set 
up a reserve liability by original provision in the 
Articles ; but when once the requisite special resolu- 
tion has been passed, the company cannot subsequently 
alter its Articles so as to make the reserve liability 
available at any time {Malleson v. National Insurance. 
Co. (1894), 1 rh. 200). 

A reserve liability of capital cannot be included 
in a charge on uncalled capital {Bartlett v. Mayfair 
Property Co. (1898), 2 Ch. 28). 

In considering whether a company is insolvent 
for the purpose of a winding-up order, unpaid capital 
may be considered as an asset, but reserve capital 
imder § 49 cannot be taken into account {Bristol Joint 
Stock Bank (1890), 44 Ch. D. 703)' 

On becoming a limited company an unlimited com- 
pany having a share cajrital may, by its resolution 
for registration as a limited comjiany — 

(1) Increase the nominal amount of its share 
capital by increasing the nominal amoimt 
of each of its shares, but subject to the 
condition that no part of the increased capital 
shall be capable of being called up except in 
the event and for the purposes of the company 
being wound up ; and/or 

(2) Provide that a specified portion of its uncalled 
share capital shall not be capable of being 
called up except in the event and for the 
purposes of the company being wound up 
(§63). 
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§21. — ^Forfeiture of Shares. 

A company may by its Articles be authorised to 
forfeit the shares of any member for the non-payment 
of calls, a forfeiture for any other reason constituting 
an illegal reduction of capital {Hopkinson v. Mortimer 
Hv/rley ds Co. (1917), 1 Ch. 646. In order that a 
forfeiture be effectually enforced it is essential that the 
terms of the Articles as to forfeiture bo strictly 
complied with {Johnaon v. Lyftle'slron Agency (1877), 
5 Ch. D. 687). 

Articles in this respect commonly follow 
Table A, which provides for the forfeiture of 
shares upon non-payment of calls. Notice 
must be served by the directors upon the per- 
son whose calls are unpaid, requiring payment 
of the amount due, together with any interest 
which may have accrued, and naming a 
further day (not less than 14 days from the 
date of the notice) on or before which the 
payment is to be made and stating that in 
the event of non-payment the shares will 
be liable to forfeiture. A resolution of the 
directors is necessary to enable the shares 
to be forfeited. 

Tlie shares may be sold or otherwise disposed 
of, or the forfeiture may be cancelled, as the 
directors tliink fit. The person whose 
shares have been forfeited ceases to be a 
member in respect of the sliares, but is never- 
theless liable to pay all moneys whim at 
the date of forfeiture were actually due from 
him to the company in respect of the shares ; 
but as soon as the company receives payment 
in full for the nominal amount of the shares, 

o 2 
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this liability ceases. T)ie shares may be 
forfeited for non-payment of premium as well 
as for non-payment of calls. 

A statutory declaration in writing that the 
declarant is a director of the company, and 
that a share in the company has been duly 
forfeited on a date stated in the declaration, 
is conclusive evidence of the facta therein 
stated as against all persons claiming to be 
entitled to the share. The company may 
receive the consideration, if any, given for the 
share on any sale or disj>oaition thereof and 
may execute a transfer of the share in favour 
of the person to whom the share is sold or 
disposed of, and he must thereupon be regis- 
tered as the holder of the share, and is not 
bound to see to the application of the purchase 
money, if any, nor is his title to the share 
affected by any irregularity or invalidity 
in the proceedings m reference to the for- 
feiture, sale or disposal of the share (Table A, 
Arts. 23-29). 

Once the shares have been forfeited, the former 
holder ceases to be a member of the company. Any 
amount for which he may be liable cannot be enforced 
as a call, but must be sued for as a debt. In the event 
of the liquidation of the c*ompany more than a year 
after forfeiture, his name cannot be placed on the 
list of contributories, but his habihty is not terminated 
on the ground that the forfeiture had taken place 
more than a year previous to the Monding-up {Ladies 
Dress Association v. Pullbrook (1900), 2 Q.B. 376). The 
former holder is liable (if at all) as a debtor and not 
as a contributory. 
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Where Table A does not apply, then unless the 
Articles provide otherwise, the forfeiture frees the 
shareholder from liability for past calls {Stochen’s Case 
(1868), 3 Ch. 412), though he will be liable as a 
past member if liquidation ensues within 12 months 
{Creyke's Case (1869), 5 Ch. App. 63). There is, 
of course, no liability for any future calls. 

It has been said that forfeited shares may be re-issued 
at a discount, i.p., credited with the amount called 
uj) {Morrison v. Trustees and Executors Co. (1898), 
68, Ij.J. Ch. 11), but this is not strictly correct, since 
in sucli a case the liolder is liable to have calls made 
upon him for the amounts not paid {New Balkis 
Eesterling v. Randt Gold Mining Co. (1904), A.C. 165) ; 
he is, however, entitled to be credited with any amounts 
afterwards recovered from the original owner {Be 
Randt Gold Mining Co. (1904), 2 Cli. 468). All pay- 
ments of uncalled capital by the new allottee enure 
for tlie benefit of the original owner, and release him 
pro tan to in respect of the damages for which his breach 
of contract in failing to pay the calls rendered him 
liable. This is so notwitlistanding any provision in 
the Articles that the original holder is to remain liable 
for all calls, etc., owing at the date of forfeiture {Re 
Bolton, ex parte North British Artificial Silk (1930), 
2 Ch. 48). 

If a shareholder has been induced by misre- 
presentation to take shares in a company, he may 
enforce his right of rchef, notwithstanding that his 
shares have been forfeited for non-payment of calls 
{Aaron's Reefs v. Ttuiss (1896), App. Cas. 273) ; and 
if an action is pending for rescission the company may 
be restrained from forfeiting the .shares until the 
action has been determined, provided the calls are 
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paid into Court v. PatMya Jitibber Co. (1911), 

1 K.B. 455). 

Forfeiture should be resorted to fob the behefit OF 
THE COMPANY and not in tlie interests of the share- 
holder to relieve him from possible liability {Esparto 
Trading Co. (1879), 12 Ch. 191). 

A forfeiture may be made even when the oompeiny 
ia in voluntary liquidation ; and though the liqui- 
dator cannot himself forfeit, he may call upon the 
directors to exercise their powers in this respect in 
accordance with the Articles {Fairhaim Engineering 
Co. (1893), 3 Ch. 450). 

The Articles may give power to the directors 
to annul a forfeiture, but the name of the shareholder 
cannot be replaced on the register without his con- 
sent {Exchange Trust, lAd.. Larhworihy' s case (1903), 
1 Ch. 711). 

§ 22. — Surrender of Shares. 

Shares may be surrendered by the registered holder 
as a short cut to foifeiture where the right to forfeit 
has already arisen {Trevor v. Whitivorth, 12 A.C. 409, 
417, 418 ; BeUerhy v. Rowland ds Marwood Steamship 
Co. (1902), 2 Ch. 14) ; but otherwise a surrender can- 
not be accepted without sanction of the Court, as 
this would amount to a reduction of capital. 

The surrender of partly paid shares in considera- 
tion of the discharge of the registered holder from his 
liability in respect of them, amounts to a 2 >urchasc of 
its own shares by the company and is ineffectual 
{BMerhy v. Rowland de Marwood Steamship Co., 
supra). 

The surrender of fully-paid shares is not legal 
without the sanction of the Court, since it may render 
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possible a payment of a dividend -which would other- 
wise be illegal {Bellerhy v. Bowland di McmoOod 
Steamship Co., supra ; Anglo-French EosploraAion Co. 
(1902), 2 Ch. 846). 

The surrender for cancellation of redeemable 
preference shares on their redemption under § 46 does 
not, of course, come under the prohibition. Nor is 
it unlawful to surrender fully paid shares in exchange 
for other shares of an equal nominal value (RoweU v. 
John RoweU de Sons (1912), 2 Ch. 609), since there is 
then no reduction of capital. 


§ 23. — ^Lien. 

The Articles may give the company power to 
exercise a lien over shares for debts other than calls, 
and such a lien may be retrospective and extended 
to fully paid shares {Re Rowe (1904), 2 K.B. 489). 

The lien given by Table A attaches only to shares 
which arc pai’tly paid. It attaches to all shares in re- 
spect of amounts due upon such sliai'es, and to any 
shares registered in the name of a single person in 
respect of moneys otherwise owing to the company. 
The lien (if any) extends to dividends payable on the 
shares. 

If the Articles give a lien on shares held jointly, 
this can be exorcised even tliougli such shares are 
really trust property {London ds Brazilian Banic v. 
Brocklebank (1882), 21 (^h. D. 301); but where the 
Articles are similar to those of Table A already referred 
to, it is wise to have trust shares registered in the 
names of at least two trustees. 

Such a course would prevent the exercise of the lien 
in respect of debts due to the company by a trustee 
in lus personal capacity. 
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The purchaser of shares in respect of M’^hich a 
hen already attaches is bound thereby, tliough he 
may require the company to resort in the first place 
to shares still in the hands of the vendor {Gray v. 
Stone (1893), W.N. 133). 

A lien cannot be enforced by forfeiture of the shares 
subject to it, but it may be enforced by sale if the 
Articles so provide and the relevant regulations, i.g.^ 
as to notice are dulv observed. The Articles should 
also empower the directors to authorise some jierson 
to transfer the shares so sold to the purchaser thereof, 
in order to comply with § 63, which forbitis the re- 
gistration of a transfer except on a written instrument. 
The purchaser may, upon completion of the sale, 
be registered as the holder of the shares {(f. the ])ro- 
visions of Table A). 

Where a company tlircatens to exertuse its hen on 
the shares of a member, by sale, to avoid wlueh the 
debt due is paid by a third party, such party is sub- 
rogated to the company’s rights, and the hen is 
transferred to him (Evfretl v. Aviornatic Co. (1892), 
3 Ch. 506). 

Should a shareholder mortgage his shares and after- 
wards incur a liability wdth the company, the mort- 
gagee, provided he gave due notice to the company 
of his charge, wall gain priority over the company’s 
lion (even when stated in the Ai’ticles to be a fiara- 
mount hen) arising in respect of the transactions 
sulMsequent to notice being given (Bradford Banking 
Co. V. Briggs (1886), 12 A.f\ 29). 

The Articles may be altered so as to include a right 
of lien even after the shares have been issued and 
even after the death of the shareholder (AUen v. Gold 
Beefs of West Africa (1900), 1 Ch. 656), but transfers 
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lodged previously thereto but not completed, will 
not be affected thereby {McArihtir v. GoZ/ lAne (1909), 
S.a 732). 

A company must not enter, either in the register of 
members or on the share certificate, any note of any 
lien it may have {W. Key da Son (1902), 1 Ch. 467), 

% 24. — Issue of Shares at a Discount. 

A company may issue at a discoimt shares in the 
company of a class alreadj^ issued, provided that — 

(а) the is.sue of the shares at a discount must be 

authorised by resolution passed in general 
meeting of the companj’’, and must be 
sanctioned by the Court ; 

(б) the resolution must specify the maximum 
rate of discount at which the shares are to 
be issued ; 

(c) not less than one year must at the date of the 

issue have elapsed since the date on which 
the company was entitled to commence 
business ; 

(d) the shares to be issued at a discount must be 
issued within one month after the date on 
wliich tile issue is sanctioned by the Court 
or within such extended time as the Court 
may allow. 

Where a company has passed a resolution authorising 
the issue of shares at a discount, it may apply to the 
Court for an order sanctioning the issue, and on any 
such application the Court if, liaving regard to all the 
circumstances of the case, it thinks proper so to do, 
may make an order sanctioning the issue on such terms 
and conditions as it thinks fit. 
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Every prospectus relating to the issue of the shares, 
and every balance sheet issued by the company sub- 
sequently to the issue of the shares, must contain 
particulars of the discount allowed on the issue of 
the shares or of so much of that discount as has not 
been written off at the date of the issue of the docu- 
ment in question, under a penalty on the company, 
and every officer of the company who is in default 
of a fine not exceeding £5 a day (§ 47). 

It should be noted that it is possible to issue at 
a discount shares only of a class already issued. This 
is doubtless due to the fact that the existing shares 
may have a market value of less than par, and it would 
not therefore be practicable to make a further issue 
of a class of shares carrymg the same rights at a figure 
substantially different from the existing market price. 
Where it is desired to issue sjiai’es of a diffei‘ent class, 
there would be no justification for issuing them at 
a discount, since the lights to be accorded in respect 
thereof could be determined in such a manner as to 
induce the public to subscribe for them at par. 

Particulars of the discount allowed on the issue of 
any shares, or of so much of that discount as has 
not been written off to date must be disclosed in the 
annual return (§ 108). 

WJiilst, prior to the (Companies Act, 1929, it was not 
legal to make a direct issue of shares at a discount, 
shares have frequently been and are still issued in 
circumstances which have achieved this end. Jt is 
permissible to issue shares for a ('onsideratioii other 
than cash (e.^., the acquisition of property or for 
services rendered, or by way of commission even to 
original allottees) and such consideration may not, 
in all cases, bo adequate. But if the contract is 
fraudulent, or if it is apparent on the face of it that 
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bhe consideration is illusory or less in value than the 
lominal value of the shares, the allottee may be held 
liable to pay the difference (Hong KoTig de China 
903 Co. V. Olen (1914), 1 Ch. 527 ; Chap. VI, § 6). 
rhe CJourt, however, in the absence of fraud, will 
aot set aside a contract merely on the ground of 
inadequacy of consideration (Be Wragg Ltd. (1897)^ 
1 Ch. 796). 

Where a company agreed to buy property from 
A. for a sum of money, and A. agreed to 
take a number of shares in the company for 
cash, actually paying cash for some of them, 
but allowing the company to retain part 
of the consideration for the sale of the pro- 
perty for the balance due on the shares, 
it was held that the whole of the shares 
had been paid for in cash (Laroche v. 
Beauchemin (1897), A.C. 358). Lord 
MacNaghten said: “If a transaction resulted 
in this, that there was on the one side a 
bond fide debt payable in money at once 
for the purchase of the property, and on the 
other side a bond fide liability to pay money 
AT OEOE on shares, so that, if banknotes had 
been handed from one side of the table to 
the other in i)ayment of calls, they might 
legitimately have been handed back in pay- 
ment for the property, it ai^pears to me that 
the Act does not make it necessary that 
the formality should be gone through of the 
money being handed over and taken back 
again.” 
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CHAPTER VITT. 

MANAGEMENT, ADMINISTRATION 
AND PROCEDURE. 

§ 1. — The Registered Office. 

Every company must, as from the day on whieh it 
begins to carry on business or as from the twenty- 
eighth day after the date of its incorporation, which- 
ever is the earlier, have a registered office to which 
notices and communications may be addressed. The 
registered office may be changed from time to time so 
long as it remains within the domicil shown by the 
Memorandum ; but notice of its original situation 
or of any change must be given to the Registrar of 
Companies within twenty-eight days after the date 
of the incorporation of the company or of the change, 
as the case may be. 

The inclusion in the annual letum of a company of 
a statement as to the address of its registered office 
does not satisfy the obligation to file such notice. 

The penalty for default in any of the above respects 
is a fine not exceeding £5 a day on the company and 
every officer of the company who is in default (§ 92). 

If there is no registered office, a creditor may 
serve a demand for payment at its unre^stered office 
{British and Foreign Chis Generating Apparatw Co. 
<1865), 13 W.R. 649). 
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§ 2. — Publication of Name. 

Every company must — 

(а) paint or affix, and keep painted or affixed, 
its name on the outside of every office or 
place in which its business is carried on, 
in a conspicuous position, in letters easily 
legible ; 

(б) have its name engraven in legible characters 

on its seal ; 

(c) have its name mentioned in legible (‘haracters 
in all notices, advertisements, and other 
official publications of the company, and in 
all bills of exchange, pi'omissory notes, 
endorsements, cheques, and orders for money 
or goods purporting to be signed by or on 
behalf of the comj)any, and in all bills of 
parcels, invoices, receipts, and letters of 
credit of the company. 

The penalty for not painting or affixing the name is 
a fine not exceeding £5 ; that for failure to keep the 
name so painted or affixed is a fine not exceeding 
£5 a day, on the company and eveiy officer of the 
company wlio is in default. 

If a company fails to have its name engraven on 
its seal or mentioned in legible characters on docu- 
ments, it is liable to a fine not exceeding £50. 

If a director, manager, or officer of a company or 
any person on its behalf — 

(a) uses or authorises the use of any seal 
purporting to be a seal of the company 
whereon its name is not so engraven ; or 

(h) issues or authorises the issue of any notice, 
advertisement, or other official publication 
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of the company, or signs or authorises to 
be signed on behalf of the company any 
bill of exchange, promissory note, endorse- 
ment, cheque, or order for money or goods, 
wherein its name is not mentioned in manner 
aforesaid ; or 

(c) issues or authorises the issue of any bill of 
parcels, invoice, receipt, or letter of credit of 
the company, wherein its name is not men- 
tioned in manner aforesaid, he is liable to a 
fine not exceeding fifty pounds, and is also 
personally liable to the holder of the bill of 
exchange, promissory note, cheque, or order 
for money or goods, for the amount thereof, 
imless it is duly paid by the company (§ 93). 

The word “ Limited ” may be abbreviated to 
“Ltd.” or “ Ld.” {F. Stacey & Co. v. Wallis (1912), 
28 T.L.R. 209). The liability of directors and officers 
on bills of exchange, promissory notes, etc., issued 
without the company’s name being mentioned, if 
they are not duly paid by the company, also attaches 
in the case of an acceptance on behalf of the company 
if the name of the company is not given coirectly 
in every detail {Atkins v. Wardle (1889), 5 T.L.R. 
734 ; Nassau Steam Press v. Tyler (1894), 70 L.T. 
376). 

§ 3. — Officers of the Company. 

The officer of the company upon whom normally 
rests the responsibility for regularising the proceedings 
of the company is the secretary. He must see that 
the provisions of the Companies Act and of the 
Memorandum and Articles of the company are com- 
plied with ; that the books of the company, particularly 
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the statutory books, are properly written up ; that 
minutes of all proceedings whether at meetings ot 
directors or of the members of the company are taken ; 
and it is also usual for him to authenticate, together 
with one or more of the directors, the use of the common 
seal. 

He is generally responsible for the correspondence 
of the company, and is the mouthpiece and instrument 
of the company so far as any ministerial acts are 
concerned. He usually countersigns cheques for and 
on behalf of the company, and it is his duty to see 
that the transfer of shares is in order and that the 
register of members is properly kept, unless a regis- 
trar is appointed by the company. 

The directors are not strictly officers of the company, 
but a managing director is an officer to the extent 
to which he is a manager. 

In the Act, however, the expression “ officer ” 
is frequently employed in connection with penalties 
arising upon default m complying with statutory 
requirements, and such expression is deemed to 
include, for this purpose, a director, manager, or 
secretary. Section 365 provides in this connection 
that — 

(1) Where by any enactment in the Act it is 
provided that a company and every officer 
of the company who is in default shall be 
liable to a dbfattlt fine, the company and 
every such officer shall, for every day during 
w'-hich the default, refusal or contravention 
continues, be liable to a fine not exceeding 
such amount as is specified in the said mact- 
ment, or, if the amount of the fine is not so 
specified, to a fine not exceeding £5. 
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(2) For the purpose of any enactment in the Act 
which provides that an officer of a company 
who is m default shall be Uable to a fine 
or penalty, the expression “ officer (vho is 
in default'' means any director, manager, 
secretary or other officer of the company, 
who knowingly and wilfully authorises or 
permits the default, refusal or contravention 
mentioned in the enactment. 

If a director acts as secretary, he will of course 
be an officer of the company to that extent also. 
It IS specially provided that no director or officer of 
the company can act as auditor (§ 133). 

The prmcipal decisions of the Courts concerning 
who are officers of the company have arisen in connec- 
tion with misfeasance pioceedings which are now 
governed by §276 of the Act {&ee Chap. X, §13). 
The secretary is an officer i^McKay' s Caite (1875), 2 Ch. 
D. 1) ; and so is the solicitoi of the company doing 
all the legal woik of the company for a fixed salary 
{Idibcrator Huddtng Society (1894-), 71 L.T. 400). A 
solicitoi acting in the ordmary way m a consultative 
capacity, however, is not an officer of the company 
(Carter's Case (1886), 31 Ch. D. 496) ,* nor are the 
bankers of the company (Imperial Land Go. of 
Marst^dles (1870), 10 Eq. 298). 

Section 132 (3) of the Act refers to the office of 
auditor, and it would seem that the auditor is an 
officer of the company in so far as the performance 
of his duties as auditor is concerned. 

In the case of the London General Bank (No. 1) 
((1895), 2 Ch. 166) it was hehl that the auditor of a 
bank legisteied under the Companies Act, 1879, 
is an officer of the company. Similarly, in the case 
of the Kingston Cotton Mill Co. ((1896), 1 Ch. 6), 
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where the Articles of tlie company relating to the 
audit of the accounts wore in substance the same as 
the Audit Clause of Table A to the Companies Act, 
1862, but did not specifically refer to the auditors as 
officers of the company, it was held that the auditor 
was an officer. 

An auditor who has never been properly appointed 
is not an officer of the company (Western Counties 
Steam Bakeries and Milling Co., Ltd. (1897), 1 Ch. 617). 

§ 4. — Board Meetings. 

The control by the directors of the administration, 
business and policy of the company is normally effected 
through decisions taken at what are called “board 
meetings.” These consist of meetings of the directors 
constituted in the manner required by the Articles 
at which the directors act collectively as a body. 
Where there is a managing director or directors, 
matters will frequently be left to be dealt with at his 
or their discretion, when they will be subsequently 
ratified at a meeting of the board, or authority may 
be delegated to a special committee of two or more 
directors. In matters of urgency the secretary of the 
company can also act in the same way, though this 
is not recommended if it can be avoided. 

It is usual for the secretary to prepare an agenda 
to show the business at the board meetings, which 
are commonly held at fixed intervals of time, e.g., 
every week or every month, and this agenda will 
form the basis of the proceedings at the meeting. 
From the notes made by the chairman or the secretary, 
the resolutions of the board can be subsequently 
entered into the minute book, which will be evidence 
of the proceedings at the meeting (§ 120). 
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MemlierR of the company as well as outsiders are 
bound by the acts of the directors at their meetings, 
even though there may be a defect in the appointment 
of the directors (Dawson v. African Consolidated Go. 
(1898), 1 Ch. 6 ; British Ashestof Co. v. Boyd (1903), 
2 C’h. 4-39) ; and the same rule applies in the case of 
companies governed by the C^ompanies Clauses Conso- 
lidation Act, 1845 (Channel Collieries Trust v. Dover, 
etc.. Light Railways (1914), 2 Ch. 506). 

§ 5. — Meetings of the Company. 

Although the ordmary business of the company 
IS carried out by the officers and employees of the 
company untler the instructions of the directors, 
the ultimate control of affairs is really reserved to the 
company m general meeting. 

Meetings of the company are summoned by the 
secretary, who must see that the length of notice 
required by the Articles is given ; m most cases, at 
least seven days' notice is required. An agenda is 
generally sent with the notice convening the meeting, 
and if any extraordinary or special resolution is to be 
proposed, the notice must specify the terms of such 
resolution ; in the case of a special resolution 21 clear 
days’ notice is required, unless all the members entitled 
to attend and vote at the meeting agree to waive the 
notice (§ 117). 

Where the Articles prescribe a certain number of 
days notice, this means “ clear days *’ (Railway 
Sleepers Co. (1886), 29 Ch. 1). 204), and neither the day 
of issue nor day of meeting can be counted. Articles 
usually follow Table A, however, and provide that the 
day on which notice is served oi deemed to be served 
shall be excluded and the day of the meeting included 
(see § 42 of Table A). 
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The notice convening a meeting must comply with 
the Act and the Articles, and substantially and fairly 
indicate the nature of the business to be transacted. 
They are not to be too rigidly construed, but must 
be explicit, unambiguous, and reasonably intelligible 
to recipients. 

The conduct of the meeting is in the hands of 
the chairman, who usually submits the business to 
the meeting in the order of the agenda. He is 
responsible for the preservation of order, and for the 
observance of the rules of debate. The discussion of 
any particular matter may be put an end to by the 
chairman with the concurrence of the majority, 
after it has been reasonably debated {Wall v. 
Lo7idon and Northern Assets Corporation (1898), 
2 Ch. 469). 

It is the duty of the chairman to put resolutions 
to the vote, and Ids declaration that a resolution is 
carried is conclusive (i2e Hadleigh Castle Gold Mines 
(1900), 2 Ch. 419). The remedy of an aggrieved 
shareholder is to demand a poll. The ruling of the 
chairman can, however, be challenged if it is so 
obviously incorrect that the resolution itself would be 
bad. 

At an ordmary general meeting, business may be 
ordinary or special. Ordinary business is defined 
by the Articles, e.g., in Table A, Article 44, under 
whith i& included “sanctioning a dividend, the con- 
sideration of the accounts, lialance sheets, and the 
ordinary report of the directors and auditors, the 
election of directors and other officers in the place of 
those retiring by rotation, and the fixing of the 
remuneration of the auditors." All other business 
is special and its nature should be disclosed in the 
notice of the meeting. 
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Meetings may be adjourned in accordance with 
the provisions contained in the Articles, which com- 
monly provide that no notice of the adjourned 
meeting need be given as it is regarded merely as a 
continuation of the previous meeting, but that if the 
adjournment is for 10 days or more from the date of 
the original meeting, notice thereof must be sent to 
all members entitled to attend (c/. Table A, Cl. 49). 
If a resolution is passed at the adjourned meeting, 
it must be treated as having been passed at that 
date and not as at the date of the earlier meeting 
notwithstanding the fact that the adjourned meeting 
is regarded as a continuance of the original meeting 

(§ 119 ). 

(a) Minutes of Proceedings. 

Every company must cause minutes of all pro- 
ceedings of general meetings, and where there are 
directors or managers, of all proceedings at meetings 
of its directors or of its managers to be entered in books 
kept for that purpose. 

Any such minute if purporting to be signed by the 
chaiiman of the meeting at which the proceedings 
were bad, or by the chairman of the next succeeding 
meeting, is evidence of the proceedings. 

Where minutes are so made of the proceedings of 
any general meeting of the company or meeting of 
directors or majiagers, then until the c*ontrary 
is proved, the meeting is deemed to have been duly 
held and convened, and all proceedings had thereat 
to have been duly had, and all appointments of 
directors, managers, or bquidators to be valid (§ 120). 

The minutes, even when signed, are only primA 
facie evidence ; rebutting evidence may be produced 
{Indian Zoedone Co. (1884), 26 Ch. D. 70). 
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(b) The Statutory Meeting* 

Except in the case of private companies, every 
company limited by shares, and every company 
limited by guarantee and having a share capital, 
must within a period of not less than one month nor 
more than three months &om the date at which the 
company is entitled to commence business, hold a 
general meeting of the members of the company 
which is called “ the statutory meeting.” 

The directors must, at least seven days before the 
day on which the meeting is held, forward a report 
(referred to as “the statutory report”) to every 
member of tlie company. 

The STATTTTOBY BXFOBT must bo CBBTIFIliD by not 
leas than two dibectobs of the company, or, where 
there are less than two direc*tors, by the sole director 
and manager, and state — 

(a) the total number of shabes aIjLOTTED, distin- 
guishing shares allotted as fully or partly 
paid up otherwise than in cash, and stating 
in the case of shares paT*tly paid up the 
extent to which they are so paid up, and in 
either case the consideration for which they 
have been allotted ; 

(&) the total amount of cash beceived by the 
company in respect of all the shares allotted, 
distinguished as aforesaid ; 

(c) an abstract of the beoeifts of the company 
and of the payments made thereout, up to a 
date within seven days of the date of the 
report, exhibiting under distinctive headings 
the receipts of the company from shares and 
debentures and other soiurccs, the payments 
made thereout, and particulars concerning 



s 6.] MAKAOBMENT, ADMINISTBAIION, BTC, 231 

the balance remaining in hand, and an account 
or estimate of the preliminary expenses of 
the company ; 

(d) the NAMBS, ADDBBSSBS, and DBSCBIFTIONS of 
the DlBEOTOllS, ATJDITOB.S, if any, BlAKAaBBS, 
if any, and sbcbbtaby of the company ; and 
(r) tile PABTICUIiABS OP ANY CONTRACT, the 
MoniPECATiON of whicli is to be submitted 
to the meeting for its approval together with 
the particulars of the modification or pro- 
posed modification. 

The statutory report must so far as it relates to 
-the shales allotted by the company, and to the cash 
received in respect of such shares, and to the receipts 
and paymenls of the f'ompany on t‘apital account, 
be CBBTIPIBD as correct by thb auditobs, if any, of 
the companj'. 

The dircctoib must (*ausB a copy of the statutory 
report, certified as rc'quired by this section, to be 
deliv'cred to the Registrar of ( 'ompanies for registration 
forthwitli aftei' sending it to the members of the 
compaiiN . 

The diri‘ctors must cause a list showing the names, 
descriptions, and addresses of the members of the 
company, and the number of shares hold by them 
respectively, to be produced at the commencement 
of the meeting, and to remain open and accessible to 
any member of the company during the continuance 
of the meeting. 

The members of the company present at the meeting 
are at liberty to discuss any matter relating to the 
formation of the company, or arising out of the statu- 
tory report, whether previous notice has been given 
or not, but no resolution of which notice has not been 
given in accordance with the .Articles may be passed. 
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The meeting may adjourn from time to time, and 
at any adjourned meeting any resolution of which 
notice has been given in accordance with the Articles, 
either before or subsequently to the former meeting, 
may be passed, and the adjourned meeting has the 
Same powers as an original meeting. 

In the event of any default in complying with the 
above provisions every director of the company who is 
guilty of or who knowingly and wilfully authorises 
or permits the default is liable to a fine not exceeding 
fifty pounds (§ 113). 

A public company cannot commence business 
until it has obtained a certificate from the Registrar 
entitling it to do so (§ 94). 

The fact that it is the statutory meeting which 
is being convened must be stated in the notice 
{Gardner v. Iredale (1912), 1 Ch. 700. 

If the statutory meeting is not held or the 
statutory report filed, a shareholder may present 
a petition for the winding-up of the company after 
the expiration of fourteen days from the last day on 
which the meeting ought to have been held (§§ 168 (2) 
and 170). Instead of making a winding-up order, 
however, the Court may direct the statutory report 
to be filed or the statutory meeting to be held (§ 170 
( 2 )). 

A contract referred to in the prospectus or 
statement in lieu of prospectus may not be varied 
prior to the statutory meeting, except subject to the 
approval of such meeting (§ 36). 

(c) Annual Meeting. 

Every company must hold a general meeting 
once at least in every calendar year, and not more 
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than fifteen months after the holding of tlie last 
preceding general meeting, under a penalty for failure 
of a fine not exceeding £50 on the company itself, 
and on every director or manager of the company 
who is knowingly a party to the default. The Court 
may, on the application of any member of the company, 
call, or direct the calling of, a general meeting of the 
company (§ 112). 

(d) extraordinary Meetings. 

The directors can, in addition to the meetings 
already mentioned, summon such other meetings 
as may be necessary. 

The statutory meeting of a com^iany and the annual 
general meetings which arc required by the Act to be 
held, are called “ ordinary ” meetings. The Articles 
will also empower the directors to convene general 
meetings of the company whenever necessary or 
expedient. Such meetings are termed “ extra- 
ordinary,” and are held as and when the directors 
in their discretion see fit to convene them. 

In order that the members should be able, when 
circumstances make it requisite, to demand and 
procure the convention of an extraordinary meeting. 
Section 114 of the Act provides that, notwithstanding 
anything in the Articles, the directors must on llie 
requisition of members of the company holding at 
the date of the deposit of the requisition not less than 
one-tenth of such of the paid-up capital of the comiiany 
as at the date of the deposit carries the right of voting 
at general meetings of the company, or, in the ease 
of a company not having a share capital, members of 
the company representing not less than one-tenth 
of the total voting rights of all the members having 
at the said date a right to vote at general meetings 
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of the company, forthwith proceed duly to convene 
an extraordinary general meeting of the company. 

The requisition must state the ohjeots of the meeting, 
and must be signed by the requisitionists and deposited 
at the registered office of the company, and may 
consist of several documents in like form each signed 
by one or more requisitionists (even though the terms 
of such documents are not identical (Fruit and 
Vegetahle Growers’ Association v. Kekewich (1912), 
2 Ch. 52)). 

If the directors do not within twenty-one days from 
the date of the deposit of the requisition jirooced duly 
to convene a meeting, the requisitionists, or any of 
them lepresentmg more than one-haJf of the total 
voting rights of all of them, may themselves convene a 
meeting, but any meeting so convened must not be 
held after the exjjiration of tluce months li-om the said 
date. 

A meeting so convened by the requisitionists must 
be convened in the same manner, as nearly as possible, 
as that in which meetings are to be convened by 
direct ois. 

Any reasonable expenses incurred by the requisi- 
tionists by reason of the failure of the directors duly 
to convene a meeting must be re]>aid to the requisi- 
tionists by the company, and any sum so repaid must 
be retained by the company out of any sums due 
or becoming due fiom the company by way of fees or 
other remuneration in respect of their services to such 
of the directors as were in default. 

In the case oi a meeting at which a resolution is to 
be proposed as a special resolution the directors are 
deemed not to have duly convened the meeting if 
they do not give the notice required by § 117 (i.c., 21 
days, see § 5 below.) 
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(«) Statutory Rights as to Meetings. 

The rights as to notice and the proceedings in 
respect of meetings will be found in the Articles of 
the company, but the foUowmg provisions have effect 
in-so-far as the Articles of the company do not make 
other provision in that behalf : — 

(a) a meeting of a company, other than a meeting 
for the passing of a special resolution, may 
be called by seven days’ notice in wiitmg ; 

(&) notice of the meetmg of a rompany must be 
served on every member of the company 
in the mannei in which notices are requited 
to be served by Table A, for the time being 
in foiLp ; 

(c) two or more membeis holding not less than 
one>tenth of the issued capital or, if the 
company has not a share capital, not less 
than five per cent, in number of the members 
of the company, may call a meetmg ; 

(d) in the ease of a private company two members, 
and in the cose of any other company three 
membeis, pemonally present constitute a 
quotum ; 

(c) any member elected by the membeis piesent 
at a meeting may be chairman thereof ; 

(f) m the case of a company origmally havmg a 
share capital ev(‘ry member has one vote in 
respect of eacli shaie or each ten pounds of 
stock held by him, and m any other case every 
member has one vote. 

If for any reason it is impracticable to call a meetmg 
of a company in any manner in which meetings of 
that company may be called, or to conduct the meetmg 
of the company m manner prescribed by the Articles 
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or the Aot, the Court may, either of its own motion 
or on the application of any director of the company 
or of any member of the company who would be 
entitled to vote at the meeting, order a meeting of 
the company to be called, held and conducted in such 
manner as the Court thinks fit, and where any such 
order is made may give such ancillary or consequential 
directions as it thinks expedient, and any meeting 
called, held and conducted in accordance with any 
such order is for all purposes deemed to be a meeting 
of the company duly called, held and conducted (§ 115). 

(f) Voting Powers* 

The voting power of members is usually fixed by 
the Articles and will normally vary according to the 
extent of their respective interests in the company. 
Voting jjowers as thus determined are, however, 
operative only where a poll is taken ; if there be no 
poll, but the voting is purely by show of hands, each 
member is entitled to one vote. In such a case a 
proxy cannot be effectively exercised by a member for 
he can cast only a single vote on behalf of himself and 
the persons whom he represents ; but if the Articles 
allow a person other than a member to be a proxy, 
he can vote on a show of hands {Ervest v. Lorna Gold 
M%nes (1897), 1 Ch. 1). 

If different voting powers are attached to different 
classes of shares, this must be shown in any pros- 
pectus (Fourth Schedule, Part T). 

The right of a member to vote is established, primd 
facie, by the entry of his name in the register of 
members (§ 95, 102). Thus a bankrupt member is 
not deprived of his right so long as his name remains 
on the register even though such shares have been 
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disclaimed by his trustee {Wise v. Lansdell (1921), 
1 Oh. 420). Tn this case, the shares were encumbered, 
and the Court decided that in the circumstances, 
the member could exercise his right to vote, but at 
the dictation of the mortgagee. 

Where shares are held in the names of two or 
more persons, the capacity to vote is usually restricted 
to the joint holder whose name is placed first in the 
register of members. The joint holders in such a 
case are entitled, if they consider it advisable for 
protecting their interests, to call upon the company 
to insert the joint names in the reverse order in 
respect of part of the holding {Bums v. Siemens 
Brothers Dynamo Works Ltd. (No. 2) (1919), 1 Oh. 
225). 

The holders of preference shares are frequently 
not accorded a rigJit to vote at meetings of the 
company, unless dividends are in anear or proiiosals 
are made whereby the lights of such shareholders 
axe affected. When dividends are non-cumulative 
and have not been jiaid for some years on account 
of the fact that no profits have been earned, such 
dividends are not deemed to be “ui aiiear ” so as 
to entitle the preference shareholders to attend and 
vote at meetings of the company {Covlson v. A.%istin 
Motor Co. 43 T.L.R. 493). 

The holder of a share warrant is not a member of 
the company and will, therefore, not be entitled to 
vote in respect of his holding unless the Articles 
provide that he shall enjoy the rights of a member. 
In such case the warrant holder will usually be required 
to deposit the warrant at the registered office of 
the company at a specified period l)efore any meeting 
at which the holder desires to vote. 
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(g) Poll. 

A bhow of hands is the common law mode of 
taking a vote, and if the numbers be equal, the chair- 
man has no eabting vote unless the regulations so 
provide. Under § 52 of Table A, a casting vote is 
given whether on a show of hands or on a poll. 

Where the voting is by show of hands, a person 
who is present can only have one vote, and not one 
vote for iiimself and others for absent membeis for 
whom he ib proxy. 

There is a common law right to demand a poll, 
unless the regulations otherwise provide ; but in the 
absence of provisions in the regulations, a proxy cannot 
demand a poll {Reg. v. Government Stock Investment 
Corporation (1878), 3 Q.B.U. 443). Jf, however, there 
is a provision in the Articles that a person other than 
a member may be appointed as a proxy, such a person 
may form one of a number to demand a poll {Ernest 
V. Loma Gold Mines (1897), 1 Uh. 1). 

The taking of a poll is governed by the Articles 
subject, in the case of an extraordinary or a special 
resolution, to the provisions of § 117 (4) of the Com- 
panies Act. Under Table A three members present 
in person or by pioxy and entitled to vote, or one 
member, or two members so present and entitled and 
holding not less than 15 per cent, of the paid-up share 
capital may demand a puU. 

On an extraordinary or special resolution such 
number of persons not exceeding five, entitled to 
vote, as the Articles specify, may demand a poll ; 
if no provision is made by the Articles, three members 
so entitled or one member or two members, so entitled, 
if that member holds, or those two members together 
hold not less than 15 per cent, of the paid-up share 



§ 6.3 MANAGEMENT, ADMINISTRATION, BTC. 239 

capital of the company may make the demand (§117 

(4)). 

At a meeting held to pass a special resolution, if 
no poll is demanded at the meeting, the declaration of 
the chairman that the special resolution has been carried 
by the requisite majority is final and conclusive, 
even though it transpires that the resolution had been 
carried by the votes of imqualified shareholders 
{Chraham's Morocco Co. (1932), S.C. 269). 

The time and place for taking a poll is usually 
settled by the chairman, and it would seem that it is 
not necessary, unless specifically required by the 
Articles to adjourn the meeting for the purpose 
(Chillington Iron Co. (1885), 29 Oh. 3>. 159) ; but it 
is better to do so if the matter is important or the 
attendance of shareholders is not representative. 

If the Ai’ticles xjrovide, as is usual, that the votes 
are to be given personally or by proxy, tlie poll cannot 
be taken by voting papers [McMillan v. Le Roi 
Mining Co. (1906), 1 Ch. 331). 

(h) Proxies, 

There is no common law right to vote by proxy, 
and therefore the right must be expressly given by 
the Articles. 

The form of proxy will usually be settled by the 
Articles, which will also provide to whom a proxy 
can be given. 

It is for the chairman of the meeting to determine 
whether the proxies submitted are in order, and his 
decision is binding unless the Court makes any order 
to the contrary [Indian Zocdonc Co. (18B4), 26 Oh. 
D. 70). If the form of proxy is not in accordance 
with the company’s Articles (e.gF., an unwitnessed 
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instrument where attestation is provided for), it 
should be rejected (Harben v. Phillips (1883), 23 Ch. 
D. 14). 

Since the holder of a proxy acts as the agent of the 
member giving it, his authority to vote can be with- 
drawn at any time before the meeting, and would 
automatically lapse upon the death of the principal. 

A shareholder who has given a proxy can attend and 
vote at the meeting, in which case the vote given by 
the proxy should be rejected ( Cousins v. International 
Brick Co. (1931 ), 2 Ch. 90). It would appear, however, 
that the over-riding right of the doncir to attend 
and vote in person may be extinguished by appro- 
priate provision in the Articles. 

The directors may use the company’s funds in 
stamping and sending out proxies containing the 
names of the directors, provided they are acting in 
the interests of the company {Peel v. L. <fc N.W.R. 
(1907), 1 Ch. 5). 

A pioxy to bo used only at one meeting or its 
adjournment is called a special yiroxy and requires a 
penny stamj), wJiieh must be affixed before execution, 
and cancelled by the person signing, otherwise the 
proxy is invalid. Any proxy to be used at more than 
one meeting or its adjournment is a general proxy 
and requires a 10s. stamp (Stamp Act, 1891, § 80). 

Where a company is a member of another 
company it cannot, of course, attend a meeting of a 
company of which it is a member in the same way as 
an ordinary person. It is therefore provided that it 
may — 

(a) If it is a member of a company within the 
meaning of the Act, by resolution of its 
directors or other governing body authorise 
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such person as it thinks fit to act as its 
representative at any meeting of the company 
or at any meeting of any clapss of members of 
the company ; 

(5) if it is a creditor (including a holder of deben- 
tures) of a company within the meaning 
of the Act, by resolution of its directors or 
other governing body, authorise such person 
as it thinks fit to act as its representative at 
any meeting of any creditors of the company 
held in pursuance of the Act or of any rules 
made thereunder, or in pursuance of the 
provisions contained in any debenture or 
trust deed, as the case may be. 

A person so authorised is entitled to exercise the 
same powers on behalf of the corporation which he 
represents as that corporation could exercise if it 
were an individual shareholder, creditor, or holder of 
debentures, of that other company (§ 116). 

(J) Quorum. 

The Articles usually fix the number necessary to 
form a quorum ; if none be fixed, three (and in the 
case of a private company, two) members entitled 
to vote form a quorum (§ 116). A person represent- 
ing a limited company shareholder is taken into 
account for this purpose {Kelantan Coco Nut Estates 
(1920), 64 S.J. 700). 

(k) ReBolutloM. 

The resolutions passed at meetings may be ordinary, 
extraordinary, special, or such as by the Act or the 
Articles require in relation to particular matters a 
specified majority. 


O 
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An ORDINARY resolution is one passed by a simple 
numerical majority of such members as, being entitled 
BO to do, vote in person or, where proxies are allowed, 
by proxy, at a meeting. Those who do not vote are 
not counted. All business at a meeting (even at an 
extraordinary meeting) is by ordinarv resolution, 
imless the Act, Memorandum or Articles requires 
higher form. 

An EXTRAORDINARY resolution is one passed by a 
majority of not less than three-fourths of such members 
as, being entitled so to do, vote in person or, where 
proxies are allowed, by proxy, at a general meeting at 
which notice specifying the intention to propose the 
resolution as an extraordinary resolution lia>s been 
duly given. (The “ three-fourths ” majority means 
that at least three-fourths of those who vote must 
vote in favour of the resolution, not that the difference 
between the t'wo sets of voters must bo tlircc-fourths 
or more of the whole of the voters). Those who do 
not vote are not counted. Notice is “ duly ” given 
when it satisfies the requirements of the Articles in 
that regard. Table A specifies “ seven days’ notice 
at the least.” 

A SPECIAL resolution is one passed by such a majority 
as is required for the passing of an exti a ordinary 
resolution and at a general mcctmg of which not less 
than twenty-one days’ notice, specifying the intention 
to propose the resolution as a special resolution, has 
been duly given. Jf, however, all the members entitled 
to attend and vote at any such meeting so agree, a 
resolution may be proposed and passed as a special 
resolution at a meeting of which less than twenty-one 
days’ notice has been given. 

At any meeting at which a special resolution or, 
semble, an extraordinary resolution is proposed, a 
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declaration of the chairman that the resolution is 
carried is, unless a poll is dcmanrled, conclusive evidence 
of the fact without proof of the number or proportion 
of the votes recorded in favour of or against the 
resolution, [cf. the decision in Qraham's Morocco 
Co. in § 6 (e) above.] 

The statutory regulations as to the demanding and 
taking of a poll have already been considered (§ 5 (gf), 
svpra). 

In computing the majority on a poU reference 
must be had to the number of votes to which each 
member is entitled by virtue of the Act or of the 
Articles of the company. 

Notice of a meeting is deemed to be duly given and 
the meeting to be duly held when the notice is given 
and the meeting held in manner provided by the Act 
or the Articles (§ 117). 

The provisions of § 117 are intended for the pro- 
tection of shareholders collectively and individually, 
so that if ALL. the shareholders concur in the waiver of 
any of the formalities prescribed, e.g., where no notice, 
or insufficient notice, is given, the Court will not 
solely on that account invalidate the proceedings 
{In re Oxted Motor Co. (1921), 3 K.T5. 32; see also 
Express Engineering Work'i Ltd. (1920), 1 Ch. 466). 

A company is boimd by the unanimous agreement 
of all its members, so tliat if the paiticular business 
is uUra vires the directors, but within the powers of 
the company, the shareholders can effectively ratify 
it even if they do not meet together at one time and 
in one place, but aU discuss and agree it with one 
another separately {Parker Cooper v. Beading 
(1926), 1 Ch. 975). 
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By the provisions of the Act, certain matters 
cannot be effected except by or with the authority 
of a special resolution, e.g . — 

The alteration of the Articles (§ 10). 

The reduction of capital (§ 65). 

The changing of the name of the company (§ 19). 

The alteration of the objects clause of the 
Memorandum (§ 5). 

The cieation of a reserve liability (§ 49). 

The Articles may provide that certain matters 
shall be effected by resolutions passed by specified 
majorities, and the Act demands exceptional forms 
of resolution for particular purposes. Thus by § ISS 
of the Act a majority in number amounting to three- 
fourths in value of those present and voting either in 
person or by proxy, is necessary to bind a class of 
creditors or contributories to a compromise. 

Should adjournment be necessary of a meeting 
either of the company, or of the holders of any class 
of shales, or of the directors, a resolution passed at 
the adjourned meeting is deemed to have been jiassed 
on the date on which it was in fact passcul and not as 
on any earlier date (§ 119). 


(1) Fllinj^ Resolutions. 

There must be forwarded to the Registrar of Com- 
panies for record by him, a jiiinted copy of each of the 
following, within 15 days of the resolution being 
passed or the agreement made ; — 

(а) special resolutions ; 

(б) extraordinary resolutions ; 

(c) resolutions which have been agreed to by 
all the members of a company, but which. 
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if not so agreed to, would not have been 
effective for their purpose unless, as the 
case may be, they had bran passed as special 
resolutions or as extraordinary resolutions ; 
{d) resolutions, or agreements which have been 
agreed to by all the members of some class 
of shareholders, but which, if not so agi*eed 
to, would not have been effective for their 
purpose unless they had been passed by some 
particular majoiity or otherwise in some 
particular manner, and all resolutions or 
agreements which effectively bind all the 
members of any class of shareholders though 
not agreed to by all those members ; 

(e) resolutions requiring a company to be woimd 
up voluntarily, passed under § 225 (1) (a) 
when the period fixed for the duration of 
the company by the Articles expires or the 
event occurs on the occurrence of which the 
Articles provide that the company is to be 
dissolved. 

If a company fails to comply with tins requirement, 
the company and every officer (including the liquidator) 
of the company who is in default is liable to a default 
fine of two pounds. 

Where Articles have been registered, a copy of every 
such resolution or agreement for the time being in 
force must be embodied m or annexed to every co 7 >y 
of the Articles issued after the passing of the resolution 
or the making of the agreement. 

Where Articles have not been registered, a printed 
copy of every such resolution or agreement must be 
forwarded to any member at his request, on 
payment of one shilling or such less sum as the company 
may direct. 
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If a company fails to comply with either of the 
last two requirements, the company and every officer 
(including the liquidator) of the company who is in 
default is liable to a fine not exceeding one pound 
for each copy in respect of which default is made 
(§ 118). 

§ 6. — The Common Seal. 

Every company must, for the purpose of signi- 
fication of assent, possess a common seal upon which 
its name must be engraven in legible characters (§ 93). 

The seal is used for all important documents, 
such as, %ni,er alia, contracts by deed, mortgages, 
share certificates and debentures. Subject to the 
Articles, it can be affixed -without authentication, 
but it IS usual for two directors and the secretary 
to attest it. 

Tlie seal may be affixed by any peison who has 
authority to manage the affairs of the company 
{Earned' s Banking Co., ex parte Contract Corporation 
(1867), 3 Ch. App. 105). 

Until the contrary is strictly proved, it is presumed 
that the seal has been regularly affixed to any 
document on wliich it appears {Clarke v. Impel iod 
Qas Co. (1833), 4 B. & Ad. 315). 

The -wrongful and imauthorised use of the seal 
of the company amounts to a forgery, and ivS not 
binding on the company {Merchants of the titaple of 
England v. Bank of England (1888), 21 Q.B.D. 160 ; 
Ruhen V. Great FingaU Consolidated Co. (1906), A.C. 
439 ). 

A company whose objects require or comprise the 
transaction of business in foreign countries may, if 
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orised by its Articles, liftve for use in &ny 
territory, district, or place not situate in the United 
Kingdom, an “ Official Seal,” which is a facsimile of 
the common seal of the company, with the addition on 
its face of the name of every territory, distrust, or place 
where it is to be used. 

A deed or other document to which an official 
seal is duly affixed binds the comjiany as if it had been 
sealed with the common seal of the company. 

A company having an official seal for use in any 
such territory, district or place may by writing, under its 
common seal, authorise any person appointed for the 
purpose in that territory, district or ])lace, to affix the 
official seal to any deed or other document to which the 
company is party in that terntory, district or place. 

The authority of any such agent as between the 
company and any person dealing with the agent, 
continues during the period, if any, mentioned in the 
instrument conferring the authority, or if no period is 
there mentioned, then until notice of the revocation or 
determination of the agent’s authority has been given 
to the person dealing with him. 

The persOTi affixing any such official seal must 
by writing under his hand, certify on the deed or other 
instrument, to which the seal is affixed, the date on 
which and the place at which it is affixed (§ 32). 

A company may, by writing under its common 
seal, empower any person, either generally or in 
respect of any specified matters, as its attorney, to 
execute deeds on its behalf in any place not situate in 
the United Kingdom. A deed signed by such an 
attorney on behalf of the company and under his 
seal will be as binding on the company as if given 
under the common seal of the company (§ 31). 
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In favour of a purchaser, a deed is deemed to have 
been duly executed by a company if its seal is affixed 
thereto in the presence of its secretary or other 
peimanent officer or his deputy, and a member of 
its board of directors ; and wheie a seal purporting 
to be the seal of the company has been affixed to a 
deed, attested by persons purporting to be persons 
holding such offices, the deed is deemed to be duly 
executed (Law of Property Act, 1925, § 74 (1)). 

§ 7. — Contracts, Conveyances and Actions. 

The artificial nature of the company, by virtue of 
which it exists as a separate entity apart from its 
members, is such that it cannot engage in contiactical 
relationships or other forms of legal activity except 
through some human agency. 

Contracts on behalf of a company may be made as 
follows : — 

(а) A contract which if made between piivate 

persons would be by law required to be in 
writing, and if made according to English 
law to be under seal, may be made on behalf 
of the company in writing under the common 
seal of the company. 

(б) A contract which if made between private 

persons would be by law required to be in 
writing, signed by the parties to be chaiged 
therewith, may be made on behalf of the 
company in wnriting signed by any peison 
acting under its authorit 3 F, express or imphed. 

(c) A contract which if made between private 
persons would by law be valid although 
made by parol only, and not reduced into 
writing, may be made by parol on behalf 
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of the company by any person acting under 
its authority, express or implied. 

A contract made a>s above is effectual in law, and 
binds the company and its successors and all other 
parties thereto. 

Such a contract may be varied or discharged in 
the same manner in which it is made. 

A deed to which a company is a party is held to be 
validly executed in Scotland on behalf of the company 
if it is executed as above or is sealed with the common 
seal of the company and subscribed on behalf of the 
company by two of the directors and the secretary 
of the company, and such subscription on behalf 
of the company is binding whether attested by 
witnesses or not (§ 29). 

The board of directors or other governing body 
of a company may, by resolution or otherwise, appoint 
an agent, either generally or in any particular case, 
to execute on behalf of the corporation any agreement 
or other instrument not under seal in relation to any 
matter within the powers of the corporation (Law of 
Property Act, 1925, § 74 (2)). 

Where a person is authorised under a power of 
attorney or under any statutory or other 2 >owcr to 
convey any interest m jjroperty in the name or on 
behalf of a company, he may as attorney execute the 
conveyance by signing the name of the corporation 
in the presence of at least one witness, and in the case 
of a deed by affixing his own seal, and such execution 
takes effect and is valid in like manner as if the 
corporation had executed the conveyance {ilnd. § 74 
(3)). 

Where a company is authorised under a power of 
attorney or under any statutory or other power to 



9.Rfi 


fiflMPANY LAW- 


[CJhap. VUI. 


convey any interest in property in the name or on 
behalf of any other person (including another company), 
an officer appointed for that purpose by the board of 
directors or other governing body of the company, 
by resolution or otherwise, may execute the deed or 
other instrument in the name of such other person ; 
and where an instrument appears to be executed 
by on officer so appointed, then in fa vour of a purchaser 
the instrument is deemed to have been executed by 
an officer duly authorised (ibid. § 74 (4)). 

Notwithstanding the provisions of § 74 of the Law 
of Property Act, any mode of execution or attestation 
authorised by law or by practice or by the Statute, 
Charter, Memorandum or Articles, Deed of Settlement 
or other Instrument constituting the company or 
regulating the affairs thereof, is (m addition to the 
modes above-mentioned) as effectual as if that section 
had not been passed (ibid. § 74 (6)). 

As regards legal proceedings relating to a company, 
it is a settled rule of law that in order to redress a 
wrong done to the company, or to recover money 
or damages alleged to be due to it, the action should 
primd fac%e be brought by the company itself (Fo&s 
V. Harbottle (1843), 2 Hare 461, and Mozley v. AJ^iion 
(1847), 1 Ph. 790). Where, however, the persons 
against whom relief is sought hold a controlling 
interest, and by the exercise of their voting powers 
prevent any action being taken by the company, an 
action may be brought by the minority shareholders 
in their own names. The eases in which this pro- 
cedure can be adopted are confined to those in which 
the acts complained of constitute a fraud on the 
minority or are ultra virea the company (Alexander 
V. Automatic Telephone Co. (1900), 2 Ch. 56 ; Simpson 
v. Westminster Palace Hold, Co. (1860), 8 H.L. C. 712). 
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For example, where the majority arc endeavouring, 
directly or indirectly, to appropriate to themselves 
money, property or advantages which belong to the 
company, or in which the other shareholders are 
entitled to participate, an action can he maintained 
hy the minority {Menier v. Hooper's Telegraph Works 
(1874), 9 Ch. App. 350). In this case, the majority 
of the memhers of the A company were also share- 
holders of the B company. At a meeting of the A 
company, a resolution was passed to compromise an 
action between the two companies in a manner favour- 
able to the B company. It was held that the minority 
members of the A company could have the compromise 
set aside. 

In cases where complaint is made of some internal 
irregularity the Courts will not interfere if the irregu- 
laiity IS such that it could be rectified at will by the 
majority {Taylor v. Institute of Chartered Accountants 
(1937), “Accountant,” 10th July). 

Where a limited company is plaintiff or pursuer in 
any action or other legal proceeding any judge having 
jurisdiction in tlie matter ma 3 ’’, if it appears, by 
credible testimony that there is reason to b(‘lieve 
that the company will he unable to pay the costs of 
the defendant if .successful in his defence, icquire 
sufficient security to be given for those costs, and 
may stay all proceedings imtil the security is given 
(§371). ■ 

§ 8. — Bills of Exchange and Promissory Notes. 

A bill of exchange or promissory note is deemed to 
have been made, accepted, or endorsed on behalf of 
a company if made, accepted, or endorsed in the name 
of, or by or on behalf or on account of, the company 
by any person acting under its authority (§ 30). 
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The company must have express or implied power 
to make or accept such negotiable instruments ; and it 
will only have such power when its regulations expressly 
give it, or when the regulations fairly construed show 
that the power exists by implication {Peruvian Rail- 
ways Co. (1867), 2 Ch. App. 617), or when the power 
is properly incidental to the objects of the company 
{SimpsorCs claim (1887), 36 Ch. D- 532). 

The directors and officers should be particularly 
careful to sign any such instruments “ for and on 
behalf of the company,” and should see that the 
name of the company is correctly given. If it is 
outside the company’s powers to make or accept 
such instruments, neither the company nor its agents 
will be hablc on them, but the agents signing will 
be liable for breach of warranty of authority {Fit bank 
de Humphreys (1886), 18 Q.B.D. 54 ; West London 
Commercial Bank v. Kitson (1884), 13 Q.B.D. 360). 


§ 9. — Borrowing by a Company. 

A company may from its nature have an imjilicd 
power to borrow, as m the case of an ordinary trading 
company {General Auction Estate Co. v. Smith (1891), 
3 Ch. 432) ; and may, in the exercise of such a power, 
make or accept bills and other negotiable mstrunients 
{Peruman Radivays Co., ^upra). It is ali\ays wise, 
however, to take express jiowcr to borrow in the 
objects clause of the Memorandum. 

If a company has no power to borrow, or only a 
limited power, any loan to the company is null and 
void, and docs not create an actionable debt so far 
as the advance transgresses the power of the company. 
The remedies of the lender in relation to that part 
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of the moneys advanced which the company had no 
power to borrow are — 

(1) If the moneys are still in the possession of 
the company, to obtain an injunction to 
restrain the company from parting with it. 

(2) If the moneys have been used to pay off cred- 
itors, then to be subrogated to the rights 
of these creditors, and to stand in their 
place for repayment (Birkhech Benefit 
Bvilding Society (1914), A.C. 398), but not 
with any priority over other creditors, 
even if the debts paid off had priority 
{WrexJiam, Mold db Connah^s Quay Railway 
(1899), 1 Ch. 440). 

(3) To brmg an action against the directors -who 
obtained the loan, for breach of warranty of 
authority {Weeks v. Propert (1873), 8 C.P. 
427). 

If the company has power to borrow, but the 
terms of the Articles qualify the powers of the directors 
to exeicise the borrowing power of the company then 
anyone lending money to the company without 
knowledge that the requirements of the Articles have 
not been observed may, notwithstanding the directors 
excess of authority, be entitled to hold the company 
liable, since it is no part of his duty to see that the 
company complies with its own regulations {Royal 
BriUsh Bank v. Turquavd (1856), 24 L.J. 1*.B. 327). 

If, however, the lender did actually know of the 
non-compliance, the borrowing is irregular, and any 
securities given will be void {Howard v. Patent Ivory 
Co. (1888), 38 Ch. D. 156) imless the shareholders 
authorise the borrowing by alteration of the Articles 
or otherwise {Irvine v. Union Bank of AvMralia, 
(1877), 2 A.C. 366). 
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Under § 69 of Table A, borrowed moneys must not 
exceed in amount the ishued share capital of the 
company without the sanction of the company in 
general meeting. It is wise to modify this restriction 
in the case of companies with a small capital, in order 
to avoid frequent general meetings when moneys 
have to be borrowed, e.g., on bank overdraft. 

No company can exeicise any borrowing powers 
till it is entitled to commence business, under a penalty 
of £60 a day ; but a company may simultaneously 
offci for subscri})tion and allotment shares and 
dobentuies, and may receive application moneys 
for debentures witJiout contravening tliia provision 
(§ »4). 

§ 10. — Statement to be Published by Banking and 
certain other Companies. 

Eveiy limited banking company, and insurance 
company ((‘xi ept any assurance company to wJiiiJi the 
provisions of the Assurance rompanies Act, 1909, as 
to accounts and balance .sheet to be prepared annually 
and deposited by such a company ajiply, if the comjiany 
complies with those provisions), and every deposit, 
provident, or benefit society must, before it com- 
mences business, and also on the first Monday in 
Februaiy and the fust Tuesday m August ui every 
year durmg n^liich it carries on business, make a 
statement in the form set out below, or as near thereto 
as circumstances admit. 

A copy of the statement must be put up m a con- 
spicuous place in the registered office of the company, 
and in every branch office or place where the business 
of the company is carried on. 
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Every member and every creditor of the company is 
entitled to a copy of tlxe statement, on payment of 
a sum not exceeding six])ence. 

If default is made the company and every duector 
and manager of the company who knowingly and 
wilfully authorises or permits the default, is liable 
to a fme not exceeding five pounds for every day 
during which the default continues. 

A company that carries on the business of insurance 
in common with any other busmess or businesses is 
deemed to bo an insurance company (§ 131). 

The following is the ]» escribed form of the 
statement : — 

SFVFNTH SCHEDULI 

Form ot IStatibmfkt to be publmheU liy Bavkinq nnrl Tmi^dbancf 
Cdmpanius, and PBOVTOfcNr, or Brnrptt SooiBTiKb 

’''The hhart rapiial of Ihn runipan^ ih dividr d into 

flhirt H of oa( h 

The tiuruber of shares iHsiieil is 

Galls to the am mint of pounds pei shaiB have been made 

luidi 1 which the sum of poun Is has been recDived 

I he liabilities ol tho company on the first diiy of Jauuai> [or July) 
^ sre — Debib o-wing to sundry- per«'Oiis by tho rnmiian^ 

On jul|priipiit £ 

On Bpocialt> £ 

On notes m bills, £ 

On Hirnplr i out i acts £ 

On estimated lixbilities, £ 

The assets of Ihr compnny on that day woio— 

Government si ruritiis [siahntf 

Bills of t xchan^e and piomissory noiCb, £ 

( ash at the bankoih, £ 

Othoi seburitjcs, £ 


§11 — Service and Authentication of Documents. 

A document may be scrveii on a <-ompany by leaving 
it at or sending it by post to the legistered office of the 
company. 

Where a company legistered in Scotland carries on 
busmess in England, tlie process of aiiy Court in 

* If tin tompain has no aIihii capital tin paition «»f the aiutc incut ic^latiuKtu 
itipiLHl Aud sbaicH iiiust be oi iitlc 1 
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England may be served on the company by leaving it 
at or sending it by post to the principal place of business 
of the company in England, addressed to the manager 
or other head officer in England of the company. The 
person issuing out the process must send a copy 
thereof by post to the registered office of the company 
(§370). 

A petition to wind-up must be served at the 
registered office, or if there is none, at the principal 
place of business (Companies Winding-up Rules, 
1929, § 28). 

A creditor is entitled to present a petition if he 
can show that the company is imable to pay its debts. 

If the company owes him a sum exceeding £50 he 
may serve on the company by leaving it at the 
registered office, a written demand requiring the 
company to pay the sum so due, and if the demand 
is not complied with or the debt is not secured or 
compounded for to the reasonable satisfaction of the 
creditor within three weeks, the company will be 
deemed to be unable to pay its debts (§ 169). 

A creditor for less than £50 can present a peiition 
if he can show that the company is unable to pay its 
debts ; but the practice is to refuse the order {Indus- 
trial Assurance Association (1910), W.N. 245), unless 
there are special circumstances {Wcrrld Industrial Bank 
(1909), W.N. 148). 

Even if a winding-up order is made, the creditor 
in such a case will not be allow^ed his costs {Herbert 
Standring Co. (1895), W.N. 99) unless creditors 
whose total claims exceed £50 support his petition 
{Leyton dr Walthamstow Cycle Co. (1901), 50 W.R. 93). 

In the case of companies registered outside Great 
Britain establishing a place of business in this country. 
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there must be registered with the Registrar the name 
of some one or more persons resident in Great Britain 
authorised to accept service of process and any notices 
required to be served on the company. Such process 
or notice will be sufficiently served if addressed to such 
person or persons and sent by post or left at the address 
so filed (§ 349). 

A document or proceeding requiring authentication 
by a company may be signed by a director, secretary, 
or other authorised officer of the company, and need 
not be under its common seal (§ 33). 


§ 12. — ^Arbitration. 

Although provision was made under the now 
repealed § 119 of the ('om))anie8 (Consolidation) Act, 
1908 (which re-enacted §§ 72 and 73 of the Companies 
Act, 1862), enabling a company to refer to arbi- 
tration disputes arising between itself and any other 
person (the proceedings being taken under the Railway 
Companies Arbitration Act, 1859), no such provision is 
made in the Act of 1929, presumably by reason of 
the general application of the Arbitration Act, 1889, 
which was not in operation at the date of the original 
enactment of the above provisions. 

If, upon the sale of the company’s assets for shares 
in another company, the rights of a dissentient share- 
holder are valued by arbitration, the proceedings 
will be by arbitration under the Companies Clauses 
Consolidation Act, 1845 (§ 234). 
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SYNOPSIS OF CHAPTER IX. 

MORTGAGES AND DEBENTURES. 


^ ]. — Mortqaqes 

2 — Debt NroBPs 

(a) Teima cif Jssur 

(b) Stamp Duty on IsHue 
^c) Forma oi SBcunty 

{d) Avoidanco of Floatmg Charges 

(p) Prop«utv Chaigpiibh 

(/) Ferpulual oi Irif deum'hblL Thbcnturea 

{q) Re 3HBU( nl Hocleemod Dcberiturrs 

(/i) Regiatored Dtbeiiturps 

0) Bearer Drlienluies 

(Ar) Terms eudoracMl on Debentures 

(0 liusteis 

(m) Kiglits of Dobenture Holders 

(n) Remedies nf Debenturo Holdois 

(o) I'roftrtnlial Payments 

3 — Rfoistratjon op Mgktqaoes and DdbEiNtx m-s 

(а) Company *H Register of Charges 

(б) Registiation with the Registiai oi Companies 



§ 1 ] 


MOItXOilGIiS AKB DBBElTTirRBS. 


259 


CHAPTER IX. 

MORTGAGES AND DEBENTURES. 

§ 1. — Mortgages. 

A mortgage of freehold property is of the nature of 
a long lease (3,CK)0 years) granted by one person (the 
mortgagor) to another (the mortgagee) as a security 
for money lent, with a condition that if the money 
is repaid on a certain day with interest at a rate to 
be agreed, the demise made in favour of the mortgagee 
automatically terminates. The borrower thus gets 
the full estate again free from the encumbrance 
of the mortgagee’s lease. Tf the mortgagor does not 
exercise his contractual right to redeem on the 
appointed day he does not forfeit his interest in the 
mortgaged property, for he is deemed in equity to 
remain entitled to redeem the property, so long as it 
has not been sold, or foreclosed under an order of the 
Court, and provided redemption is sought within 
the limitation period of twelve years. This equitable 
right to redeem is termed the “ equity of redemption.” 

A mortgage can be granted on leasehold property, 
but m this ease the term is fixed for the unexpired 
period of the lease less 10 days. 

IVhere subsequent mortgages are granted, the 
second or subsequent mortgages run for a term one day 
longer than the preceding mortgage. 

Mortgages should be distinguished from ordinary 
leases ; in the former case, the mortgagor continues 
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to enjoy possessicm of the property until default, 
whereas in the latter case, the leaseholder (lessee) 
takes possession for the term of the lease. 

The right to the equity of redemption lasts for 12 
years from the time the mortgagee takes possession 
upon default (provided there is no acknowledgment 
during the period of the right) ; but the right is lost 
altogether if an order of the Court for foreclosure 
(t.c., an order to the mortgagor to pay principal, 
interest and costs within six months from the date of 
the order) is not complied with, the order then being 
made absolute with the result that the mortgagor 
forfeits his whole interest in the mortgaged property 
which thereupon vests in the mortgagee as owner. 

In respect of the property comprised in a mortgage, 
both the lender and borrower have a legal estate. 
The borrower has the fee simple or a leasehold interest, 
as the case may be, upon which he can sue, subject, 
of course, to the mortgage ; and the lender has an 
interest in the nature of a leasehold which he can 
assign should he desire to do so. 

An individual can raise money in an analogous 
manner by a charge upon chattels, which may be 
constituted by a bill of sale duly registered under the 
Bills of Sale Acts and otherwise complying with the 
regulations and formalities prescribed by law. 
Limited companies can borrow money in the same 
way, and in such cases, as in the case of mortgages, 
registration is necessary with the Registrar of Com- 
panies (§ 79), and entry must be ma.de in the company’s 
register of charges (§88). {See § 3 of this Chapter.) 
Debentures need not be registered as bills of sale 
(Bills of Sale Act, 1882, § 17), even if they are issued by 
a foreign company {Clark v. Balm, Hill do Co. (1908), 
1 K.B. 667). 
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A company cannot give security for loans con* 
traoted in excess of its o\m power to borrow, and any 
securities purported to be so given are void {Wendock 
V. River Dee Co. (1885), 10 A.C. 354). If it has power 
to borrow, however, it may give a mortgage or charge 
on any or all of its assets as security where there is 
express authority in the company’s constitution 
{Newton v. Anglo- Australian Investment Co. (1895), 
A.C. 244), unless such uncalled capital is reserved 
under §49 of the Act {see Chap. VII, §20) {BartleU 
V. Mayfair Property Co. (1898), 2 Ch. 28). 

Where a particular loan to a company is made by 
a single lender, security by way of mortgage is fre- 
quently given ; but where it is desired to borrow from 
various persons giving them recourse to the same 
security, a mortgage only meets the case if made to 
a trustee on behalf of the lenders, the latter receiving 
debentures as evidence of the company’s liability 
to them. 

§ 2 — ^Debentures . 

The most ordinary form of borrowing is by the 
issue of debentures, or the creation of debenture stock. 

The term “ debenture ” simply means a document 
acknowledging a loan made to a company, and does 
not necessarily imply that any charge is given on the 
assets for repayment, though such a charge does 
usually exist. Debentures arc commonly issued in a 
similar manner to shares by means of a prospectus 
inviting applications ; the money being payable 
usually by instalments on application, allotment, and 
specified dates. 

Debenture stock is of the same character as deben- 
tures, but instead of each debenture being for a fixed 
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amount, the capital sum lent to the company is 
treated as a single stock, usually secured by a trust 
deed giving a mortgage or charge on certain property 
of the company in favour of trustees. By the terms 
of the trust deed, the capital sum is usually divided 
into milts, and each stockholder is entitled to a certifi- 
cate for his holding ; and it may be provided that the 
stock may be dealt with m fractions of a pound with or 
without a limit. 

For the purposes of the Companies Act, 1929, the 
term “debentuie” includes debenture stock, bonds 
and any other securities of a company, whether 
constituting a charge on the assets of the company 
or not (§ 380). 

A contract with a company to take up and pay 
for any debentures of the company may be enforced 
by an order for specific peifoimance (§ 76) ; and where 
money has been lent upon an agi cement to give 
security, specific performance of such agreement may 
also be decreed {Hermann v. Hodges (1873), 16 Eq. 18). 


(a) Terms of Issue 

Debentures may be issued at a discount, unless 
the Articles forbid. Particulars of any such discount 
(or of any allowance or commission in relation to the 
issue of the debentures) must be sent to the Registrar 
of Companies, and registered by him (§ 79 (9)). 
Commissions paid must also be shown m the pros- 
pectus or statement in lieu of prospectus (Fourth 
Sch. Part 1 ; Fifth Sch.) : in the annual return 
(§ 108) ; and discounts paid must be disclosed m 
every balance sheet until written off (§44). 

The holders of debentures issued at a discoimt, if 
entitled to vote, are entitled to vote on the face value. 
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BDd not on the issue price {Day v. Kent Collieries, lAd. 
(1907), 23 T.L.R. 669). 

Debentures issued at a discount cannot be ex- 
changed during their currency for fully -paid shares of 
the same face value, as this would amount to the issue 
of shares at a discount {Moseley v. KoffyforUein Mines 
(1904), 2 di. 108) ; for the valid issue of shares at a 
discount, the provisions of § 47 must be complied with. 
(^S'ee Chap. VII, §24.) 

If, however, the debentures are due for repayment 
at par, then their exchange for fully-paid shares on 
the due date to an equal amount would be valid, as 
this is equivalent to paying for the shares in full. 
Similarly, during the currency of the debentures, 
the company might issue shares paid up to the value 
of the amount paid on the debentures ; or during 
the currency of the debentures might, in order to 
secure an earlier discharge of the debentures, offer 
the holders an immediate consideration higher than 
the amount originally paid on the debentures, and 
shares paid up to the extent of that consideration 
would be validly issued. 

(b) Stamp Duty on Issue. 

Before any company issues debentures, it must 
communicate to the Inland Revenue the amount 
of the proposed issue, and pay a stamp duty of 
2s. 6d. per cent, thereon (Revenue Act, 1903, § 7). 

Debentures to bearer are charged with duty at the 
rate of 4s. for every £10 or fraction thereof, unless 
redeemable within three years, when the duty is Is. 
per £10 ; or one year, when the duty is 6d. per £10. 

V^ere the debentures are repayable at a premium, 
the stamp duty is based on the redemption value 
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{Rowell its Son v. Commissioners of Inland Revenue, 
(1897), 2 Q.B. 194) ; but if redeemable at par at a 
fixed date with an option on the part of the company 
to redeem earlier at a premium, the duty will be on the 
par value {Knights Deep v. Commissioners of Inland 
Revenue (1900), 1 Q.B. 217). 

(c) Forma of Security. 

Debentures may be of three kinds — 

(1) Ordinary or naked debentures, which give 
no charge of any kind on tlie assets of the 
company, and which are mere acknowledg- 
ments of a debt due from the company 
creating no rights beyond those of ordinary 
unsecured creditors. 

(2) Debentures which give a floating charge on 
the assets of the company. 

(3) Debentures which constitute an actual 
mortgage to trustees, with a deed of trust 
or eovermg deed. 

The greatest security is, of course, obtained by an 
actual mortgage to trustees, since in the trust deed 
the specific charge on the fixed property of the com- 
pany will be held by the trustees, and a floating charge 
given over the other assets of the company. It is 
important where there is a mortgage for the trustees 
to obtain possession of the title deeds, since, if they 
are left m the possession of the company a second 
mortgage accompanied by deposit of the deeds would 
give the second mortgagee priority over the first 
mortgagee ; so also woidd an equitable mortgage by 
mere deposit of the title deeds. These consequences 
result from the principle that in the case of a mortgage 
affectmg a legal estate, the mortgagee with whom 
the title deeds have been deposited has priority. 
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Other mortgages relating to the same property rank 
in the order of their registration under the T^and 
Charges Act, 1925. 

A debenture giving a floating charge, though 
ordinarily called a mortgage debenture, is not really 
a mortgage at all, but only gives the debenture holders 
a “ floating ” charge over the assets of the company. 
The meaning of this term “ floating ” is, that so long 
as the company continues to carry on its business 
the directors are, in spite of the charge, entitled to 
deal in any way they please in the ordinary course 
of business with the assets of the company {Re 
Yorkshire Woolcomber&‘ Association (1903), 2 Ch. 

284), and may make specific charges or alienations 
of property which will have priority over the deben- 
tures. As was said by Jessel, M.R., in Re Colonial 
Trusts Corporation ((1879), 15 Ch. D. 465), the 

“floating” charge “attaches to the property of the 
company in preference to its general liabilities, that 
is, its liabilities to creditors not secured by sj)ecific 
charge at the moment the business is put an end to, 
either by the appointment of a receiver in an action 
instituted by debenture holders against the company 
or at the commencement of the winding-up, when 
the company is wound up either compulsorily or 
voluntarily.” 

The weakness of a floating charge as a security 
lies in the fact that if fixed charges are subsequently 
created in respect of assets comprised within the 
floating charge, the fixed charges will rank prior to 
the floating charges in the satisfaction of claims out 
of the proceeds of the security. This priority will 
attach to a fixed charge even where the fixed chargee 
has notice of the existing floating charge save in the 
exceptional cases considered below. Thus, a company 
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having borrowing powers and still carrying on its 
business may give to a person advancing money 
to the company for the purpose of carrying on its 
business priority over debenture holders, whose de- 
bentures are a charge upon the undertaking of the 
company, and may secure the sum so advanced by the 
deposit of the company’s title deeds (ITAeaiiey v. 
Silkstcme GoaZ Go. (1885), 29 Co. D. 715 ; GolonidL 
Trusts Gorporation, supra). 

In order to preserve the priority of debenture 
holders, who take a floating charge, a clause is often 
inserted providing “ that the charge hereby created 
is to be a floating security, but so that the corporation 
is not to be at liberty to create any mortgage or 
charge in priority to the said debentures.” Such a 
clause is effective as between the company and the 
debenture holders, but 

(i) where the debenture charge affects real pro- 

perty, the person who secures possession 
of the title deeds will still rank first ; and 

(ii) subsequent fixed charges will take pre- 
cedence if the creditors secured by them had 
no notice, at the time their charge was 
created, of the clause in the floating charge 
providing for its priority. 

The fact that charges have to be registered with 
the Registrar of Companies does not fix a subsequent 
chargee with notice of the existence of restrictions 
as to future charges {Standard Rotary Machine Co. 
(1906), 95 L.T. 829); and it was held in Re Valletort 
Steam Laundry ((1903), 2 Ch. 654), that even where 
debentures contained a restrictive clause, and some of 
the debentures were held by a bank, the bank would 
not be affected by constructive notice when deeds were 
deposited with the bank on behalf of the company 
as security. 
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(d) Avoidance of Floating CSliar^ea, 

Where a company is being wound up, a floating 
charge on the undertaking or property of the company 
created within six months of the commencement of 
the winding-up is, unless it is proved that the company 
immediately after the creation of the charge was 
solvent, invalid, except to the amount of any cash paid 
to the company at the time of or subsequently to the 
creation of, and in consideration for, the charge, to- 
gether vath interest on that amount at the rate of five 
per cent, per annum (§ 266). 

If debentures have been issued even after the date 
of the presentation of a petition for winding-up 
but before the date of the winding-up order, in 
circumstances wliich are beneficial to the company 
(e.gr., in consideration of an advance to enable the 
wages of the staff to be paid), such debentures will 
be regarded as valid {In re Park Ward Co. (1926), 
Ch. 828). 

Action under § 266 will only avoid the charge 
created under the debenture, and will not affect the 
liability of the company for the debt. In Me 
Parkes Garage {iSwadlincofc) Ltd. ((1929) 166 L.T. 
359), the company, being insolvent at the time, issued 
debentures to secure certain creditors, and later, 
paid off the debentures out of the proceeds of the 
sale of the business. Jt was held that although the 
charge could be avoided at the instance of the 
liquidator, he could not secure repayment of the 
money under § 266. It might, however, be open to 
him to sue for the recovery of the money on the 
ground that the payment constituted a fraudulent 
preference. 

Where there is a failure to register a charge required 
to be registered under § 79 of the Act, the charge 
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becomes void against the liquidator and any creditor ; 
but failure to register in the company's own register 
of charges under § 88 does not affect the security of 
the lender. (/See § 3 of this Chapter.) 

(0) Property Chargeable. 

A company having power to incur obligations and 
to borrow money is empowered also to charge its 
assets with the satisfaction of liabilities and debts, 
subject, however, to any limitations in its Memorandum 
or Articles. ICven uncalled capital may be charged, 
but for this purpose the company’s Articles of As- 
sociation must give the power, and there must be 
nothing in the Memorandum to the contrary (Jde 
PhoBrnx Bessemer Steel Co. (1875), 32 L.T. 854 ; Re 
Pyle Works (1891), 1 Ch. 173). In Newton v. Anglo- 
Avstralian Investment Co. ((1895), A.C. 244), the 
Judicial Committee of the Privy Council held that 
if there be power in the Memorandum, or pow^er in 
the Articles and nothing in the Memorandum to the 
contrary, uncalled capital can be effectually charged. 

The pow^er to charge uncalled capital should be 
sufficiently precise. A power to mortgage the “ pro- 
perty and rights ” is sufficient, or a power to charge 
the “assets” (Page v. International Agency (1893), 
68 L.T. 435), or a power to raise money “ in such 
manner as the company may determine ” (Jackson 
V. Rainforth Coal Co. (1896), 2 Ch. 340). 

But the word “ property ” alone is not sufficient, 
and a power to borrow on the property of the company 
will not authorise a charge on the uncalled capital, 
for uncalled capital is only “ property ” potentially, 
that is to say when called up (Irvine v. Union Bank 
of Australia (1877), 2 A.C. 366) ; and even then the 
words “ property both present and future ” are 
insufficient (Streatham Estates Co. (1897), 1 Ch. 15). 
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Similarly a charge on the undertaking and all 
property of which it (the company) now is or shall 
at any time become entitled ” was held to be in- 
operative against the uncalled capital {Re Rvssian 
S-praUs Patent Ltd. (1898), 2 Ch. 149). 

It must be noticed that in order to make a charge 
on future capital effective, there must not only be 
power in the Memorandum or the Articles to give the 
charge, but the charge must actually be given by the 
debentures. 

A charge on the uncalled capital cannot in any 
case extend to a reserve liability created under § 49 
of the Act, i.e., uncalled capital declared by special 
resolution to be incapable of being called up except 
in the event and for the purposes of the company 
being wound up {Bartlett v. Mayfair Property Co. 
(1898), 2 Ch. 28). Such a reserve liability can only 
be created by special resolution after the company 
is incorporated. An original Article purporting to 
create it, subject to the passing of a special resolution, 
can be altered before such special resolution is passed 
{Malleson v. National Inaurancp Co. (1894), 1 Ch. 
200) ; but when once the special resolution under § 49 
is passed it is not capable of revocation and the fund 
thereby established is preserved for the general creditors 
in liquidation {Bartlett v. Mayfair Property Co., 
supra). 

In the case of a guarantee company, it has 
similarly been decided that the guarantee fund 
cannot be charged in favour of debenture hoUlers 
{Re Irish Club Co. (1906), W.N. 127) ; and since the 
guarantee is fixed by the Memorandum, this could 
only be altered with leave of the Court. 

A company may, however, include in the 
deb^iture deed a provision for the payment to the 
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debenture holders of an additional sum out of the 
surplus assets upon the winding-up (In re Cuban Land 
and Development Co. (1911), Ltd. (1921), 2 Ch. 147). 
In such a case, even though the debentures are 
redeemed at any time prior to the liquidation of the 
company, the right to such share in the surplus assets 
will still exist and will not be extinguished by the 
redemption. 

(f) Perpetual or Irredeemable Debentures. 

A company may issue irredeemable debentures, 
since “ a condition contained in any debentures, or in 
an 3 ^ dectl for seeming any debcntuies, whether issued 
or executed before or after the commencement of this 
Act, shall not be invalid by reason only that the 
debentures are thereby made irredeemable or redeem- 
able only on the hapj)cnmg of a contingency, how- 
evei I emote, or on the expiration of a period, howc'ver 
long, any lule of equity to the contrary notwith- 
standing ” (§ 74), 

The terms “perpetual” and “ ii redeemable ” are 
not stnctly synonymous. An irredeemable debenture 
might ordmarily bo construed as being one winch can- 
not be ledeomed, but the expression is frequently used 
to describe debentures of which the holder is precluded 
from demanding payment, but which the company 
can redeem at its option, Sui*h an interpi et ation 
must be estabhshed by the context (Willey v, Joseph 
Stocks (fc Co. (1912), 2 (7i. 134). Where the company 
possesses such an option, the expression “ perpetual *’ 
is regarded as the preferable one to employ. 

(g) Re-lB8ue of Redeemed Debenturee, 

Where a company has* redeemed any debentures 
previously issued, then — 

(a) unless any provision to the contrary, whether 
express or implied, is contained m the Articles 
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or in any contract entered into by the eom- 
pany ; or 

(b) unless the company has, by passing a resolu- 
tion to that effect or by some otlier act, 
manifested its intention that the debentures 
shall be cancelled, 

the company has power to re-issue the debentures, 
either by re-issuing the same debentures or by issuing 
other debentures in their jilace. 

On a re-issue of redeemed debentures the person 
entitled to the debentures has the same priorities as 
if the debentures had never been redeemed. 

Where a company has power to rc-issue debentures 
which have been redeemed, particulai’s with respect 
to the debentures which can be so re-issued must 
be included in every bialanec sheet of the company. 

Where a company has deposited any of its del)en- 
tures to secure advances from time to time on current 
account or otherwise, the debentures ai*e not deemed 
to have been redeemed by reason only of the account 
of the company having ceased to be in debit whilst 
the debentures remained so deposited. 

The re-issue of a redeemed debenture or the issue 
of another debenture in its j)lacc is treated as the issue 
of a new debenture for the purposes of stamp duty, 
but it is not so treated for the purj)o&es of any pro- 
vision limiting the amount or number of debentures 
to be issued ; but any person lending money on the 
security of a debenture so re-issued whi«‘h appears to 
be duly stamped may give the debenture in evidence 
in any proceedings for enforcing his security without 
payment of the stamp duty or any penalty in respect 
thereof, unless he had notice or, but for his negligence, 
might have discovered, that the debenture was not 
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duly stamped, but in any such case the company is 
liable to pay the proper stamp duty and penalty. 

Where any debentures which were redeemed before 
1st November, 1929, are re-issued subsequently to 
that date, the re-issue of the debentures does not 
prejudice any right or priority which any person 
would have had under the Companies (Consolidation) 
Act, 1908 (§ 75). 

(h) Registered Debentures. 

Debentures may be made payable to a registered 
holder or to bearer. The object of making them 
payable to a registered holder is to meet the require- 
ments of the money market and facilitate dealing. 
It simplifies the title, and enables the company to 
look to some speeifie person as the holder to whom 
it can make payments, and "whosB receipt is to be a 
sufficient discharge. A clause is usuallj’^ inserted, 
providing that the title of the registered holder shall 
be free from any equities between the company and 
any intermediate holder. 

Although a company is not bound to keep a 
register of debenture holders, such a register, if kept, 
must be open to the inspection of the registered holder 
of any such debentures, and of any holder of shares 
in the company, but subjert to such reasonable 
restrictions as the company may in general meeting 
impose, so that not less than two hours in each day 
shall be allowed for inspection. The register may, 
however, be duly closed from time to time in accord- 
ance with provisions eontamed in the Articles or in 
the debentures or, in the case of debenture stock, 
in the stock certificates, or in the trust deed or other 
document securing the debentures or debenture stock, 
during such period or periods, not exceeding in the 
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whole thirty days in any year, as may be therein 
specified. 

Every registered holder of debentures and every 
holder of shares in the company may require a copy 
of the register or any part tliereof on payment of 
sixpence for every hundred words required to be copied. 

A copy of any trust deed for securing any issue 
of debentures must be forwarded to every holder of 
any such debentures at his request on payment in 
the case of a printed trust deed of the sum of one shilling 
or such less sum as may be prescribed by the company, 
or, where the trust deed has not been printed, on pay- 
ment of sixpence for every hundred words required to 
be copied. 

If inspection is refused, or a copy is refused or not 
forwarded, the company and every officer of the 
company who is in default is liable to a fine not 
exceeding five pounds, anti further to a default fine 
of two pounds a day. 

The Court may by order compel an immediate 
inspection of the register or direct that the copies 
required shall be sent to the person requiring them 
(§ 73). 

This register must not be confused with the register 
of charges which MUST be kept (see § 3 (a) of this 
Chapter). 

Income stock certificates are regarded as equivalent 
to debentures, as, although carrying no charge on 
the assets of the company, they constitute an 
acknowledgment of indebtedness by the company; 
the holders of such certificates would possess the 
right of inspection of the register of debenture holders 
(if kept) {Lemon v. Austin Friars Investment Trust 
Ltd. (1926), Ch. 1). 


s 
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Registered debentures are transferable in accordance 
with the terms stated therein. A proper instrument 
of transfer must be produced, otherwise the company 
must not register the transfer (§63). 

Upon the transfer of registered debentures, unless 
the contrary is indicated in the terms of issue, the 
title acquired by the transferee will be subject to 
equities affecting the rights of the transferor, e.gr., he 
w^ould take subject to the claim of the company to sot 
off calls on shares held by the transferors against the 
debt (the debenture) due by the company {Re China 
Steamship Co. (1869), 7 Eq. 240). 

An executor taking debentui-es as a beneficial y on 
the division of the estate, having ]>reviously been 
registered in his representative capacity on production 
of probate, is entitled to be registered as owner 
without executing a formal transfer to himself {Edward 
V. Ransomes «fc Napier (1930), 143 L.T. 594). 

(J) Bearer Debentures. 

By making debentures payable to bearer they are 
invested with the character of a negotiable instrument, 
so as — 

(1) To make them transferable free from equities. 

(2) To render the delivery of the debenture and 
any interest coupon a good discharge to the 
company. 

(3) To enable the bearer to sue the company 
in his own name, if necessary. 

( 4 ) To ensure a good title to any person who 
acquires the debenture bond fide for valuable 
consideration, notwithstajiding any defect in 
the title of the person from whom he 
acquires it. 
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In the case of bearer debentures it is necessary to 
make provision for payment of ii^terest in aocordcmce 
with the coupons annexed, for otherwise it would 
be necessary to insist on the production of the de- 
benture for the payment of interest, and make some 
endorsement thereon of the payment. Where the 
repayment is not to be made till a distant date, or the 
del>enture is a perpetual one, it is usual, in the first 
instance, to issue the debenture with a limited 
number of coupons, providing for the payment of 
interest for 10 or 20 years, and to make provision 
for the issue of further coupons when the original 
ones are exhausted by means of a talon which is to be 
produced to the company as a request for such new 
coupons. 

Debentures to bearer are negotiable instruments 
by the custom of merchants, and transferable by 
delivery ; it is not necessary to insert a provision 
that they shall be treated as negotiable {Bechuana- 
land Exploration Co. v. hondon Trading Bank (1898), 
2 Q.D. 658 ; Edelstein v. Schuler (1902), 2 K..13. 144). 

Bearer debentures issued in iScotland are valid 
and binding according to their terms (§ 77). 


<k) Terms endorsed on Debentures. 

The following conditions are usually endorsed on 
the instruments : — 

(1) All debentures of the series to rank pari 
passu. 

(2) As to keeping and inspection of register 
of debenture holders ; only the registered 
holder to be recognised ; non-recognition of 
trusts and equities. 

(3) Provisions as to transfer. 
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(4) TJie right fco pass free from equities. 

(5) Power of company to give notice to pay off. 

(6) Money to become immediately payable if 
company makes default in payment of 
interest, or goes into liquidation. 

(7) Power of a specified proportion of debenture 
holders to appoint a receiver upon default. 

(8) Provisions as to meetings of the debenture 
holders. 

if these conditions are printed on the back of the 
debenture, thej’’ will not constitute a contract with 
the holder unless they are referred to on the face of 
the debenture (Dunderland Iron Ore Co. (1909), 
1 C7i. 446). 

Where debentures rank pari passu^ they will be 
discharged rateably to the amount due both in respect 
of capital and interest, ^.e,, in the event of a deficiency 
of assets, if the interest on some debentures is paid 
down to a later date than others, the interest due 
on each is to be added to the capital thereof, and a 
proportionate distribution of the assets made {Re 
Midland Express Ltd. (1913), 1 Ch. 499). If there 
were no such provision (?'.e., as ranking pari pa^su) 
in the terms of issue, and the debentures were serially 
numbered, they would rank in numerical order, if 
issued on the same date or otherwise according to the 
date of issue {cf. Oartside v, Silksione Co. (1882), 
21 Ch. I). 762). 

(1) Trustees. 

As already indicated it is usual to appoint trustees 
on behalf of the debenture holders. It is clear tliat 
for the absolute protection of the security they should 
take a mortgage of the property, and the title deeds 
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should be in their possession and not in the possession 
of the directors, since further charges ranking in 
priority to the debentures might in such circumstances 
be created. It is not possible to give the security 
to each debenture holder, and trustees are therefore 
appointed to represent them. 

The duties of the trustees may be summarised 
as follows : — 

(1) To take charge of any documents of title or 
investments representing the security of the 
debentures- 

(2) To see that the security is maintained, e.g.t in 
the case of leases, to have leasehold re- 
demption funds invested on behalf of the 
debenture holders, where such property is 
comprised in the security. 

(3) To see that the conditions upon which the 
debentures are issued are properly complied 
with. 

(4) To 7 )rotect the interests of the debenture 
holders by the exercise of powers conferred 
by the trust instrument or by law, if the 
company makes default either in payment 
of interest or provision for repayment of 
capital. 

A trust deed eontainmg a charge on the assets 
of a trading company in favour of its debenture 
holders is not a bill of sale within the Bills of Sale 
Acts, 1878 and 1882, and does not require to be 
registered under those Acts {Richards v. Overseers 
of Kidderm'inster (1896), 2 Ch. 212). 

Every holder of debentures is entitled to a copy 
of any trust deed relating thereto, if printed, for 
one ahillitig or such less sum as is prescribed by the 
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company ; and if not printed, on payment of sixpence 
per 100 words to be copied. The penalty for default 
in supplying this after demand is £5, and £2 per day 
for every day during which the default continues. 
Upon default the Court may, by order, direct that 
copies may be sent to the person requiring them (§73). 

The trust deed will usually contain a clause 
giving the trustees power to appoint a receiver on 
the security becoming enforceable, and giving them 
wider powers than would be possessed by a receiver 
under the Law of Property Act, 1925. Power will 
also be given to them, even before entry, to sell the 
property, to lease it, to renew leases, to exchange 
for other suitable property, to modify subsisting 
contracts with regard to any part of the property, 
to compromise claims, to commence or defend actions, 
and generally to do all such acts respecting the trust 
premises as they could do if they had the actual 
ownership. 

(m) Rights of Debenture Holders. 

The holders of debentures in a public company 
are entitled to be furnished on demand without charge 
with a copy of the last balance sheet and the auditors* 
and other reports (§ 130). They also have a right of 
inspection of, and to require copies of entries in the 
register of debenture holders (if any is kept) as 
previously indicated in (h) above (§ 73). 

<n) Remedies of Debenture Holders. 

The holder of a naked debenture, t.e., one which 
gives no charge on the assets, is an imsecured creditor. 
He may sue for the principal and interest due, and may 
issue execution ; or he may present a petition for 
winding-up, and may prove as an unsecured creditor 
in the liquidation. 
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Where there is a specific mortgage of freehold 
or leasehold property to trustees, the deed usually 
gives the trustees power on default to enter on the 
property, sell it, and distribute the proceeds among 
the debenture holders. If a power of sale is given by 
the instrument, the trustees may, when the occasion 
for exercising it arises, appoint a receiver. 

If tliere be only a general charge, without an actual 
mortgage, the debenture usually provides that, if 
the security becomes enforceable, a majority of the 
debenture holders may exercise the power of sale and 
of appointing a receiver in circumstances analogous 
to those in which a mortgagee is empowered to 
sell, under the Law of Property Act, 1926. This 
power must be expressly given in the instrument 
itself {Blaker v. Herts and Essex Waterworks (1889), 
41 Ch. D. 399). 

If this power be not given, a debenture holder 
may, on default, bring an action on behalf of himself 
and otliers asking for a declaration of charge, accounts, 
the appointment of a receiver, and foreclosure or 
sale. He may also present a petition, and the mere 
fact tliat he has obtained the appointment of a re- 
ceiver does not prevent his doing so {Borough of 
Portsmouth Tramways (1892), 2 (h. 362); and under 
§ 170 of the Act, if the company be unable to pay its 
debts, he can present a petition, even though the 
principal money is not yet due, but if no money is 
due to him he is a contingent or prospective creditor 
and must give security (§ 170 (1) (c)). Where there 
is a trust deed, however, a debenture holder cannot 
petition unless there is a direct obhgation to pay 
to the debenture holder ( Uruguay Central Bailtoay Co. 
(1879), 11 Ch. D. 372). 
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Where the debenture holders have taken steps to 
enforce their charge by the appointment of a receiver, 
the charge will become “ fixed,” and the claim of a 
sheriff who has levied execution on the goods comprised 
within the charge will be defeated if the execution 
is not completed {Davy ds Co. v. Williamson da Son^ 
(1898), 2 Q.B. 194). 

The commencement of an action, however, will 
not affect the rights of other parties, and the company 
can even validly make an issue of some of the remainmg 
debentures of the same series so long as the issue 
is effected before the receiver is appointed [Hnhhard 
da Co. (1898), W.N. 158). 

If by the terms of the instrument the interest on 
debenture stock is made payable to trustees, no 
individual holder can bring an action against the 
company for non-payment, and if the interest is 
made payable at the offices of the company, there 
is no default until application has been made for 
payment at the offices of the company {Escalera 
Silver Lead Co. (1908), 25 T.L.R. 87). 

Where a receiver is appointed, either by the Court 
or under powers in an instrument, the person making 
or obtaining the appomtment must notify the Registrar 
within seven days, and the Registrar must enter the 
appointment in the register of charges. The 
penalty for failure is £5 a day (§86). 

Every receiver or manager who has been 
appointed under the powers contained in any instru- 
ment (t.e., otherwise than by the Court) and has taken 
possession, must, once in every six months and on 
ceasing to act, file with the Registrar of Companies 
an abstract of his receipts and payments. This is 
to be filed within one month of the expiration of six 
months from the date of his apointment and of every 
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subsequent six months and within one month of his 
ceasing to act. All statements after the first must 
indicate the aggregate amount of his receipts and pay- 
ments during all preceding periods since the receiver’s 
appointment (§ 310). 

Such receiver must also on ceasing to act notify the 
Registrar of the fact (§ 86) The penalty for failure 
in either of these cases is a fine not exceeding £5 a day. 

A receiver appointed by the Court is required 
to pass his accounts with the Court, and is not required 
to file an abstract under § 310 of the Act. 

A body corporate caimot be appointed as receiver 
(§ 306). 

(o) Preferential Payments. 

In the event of liquidation the preferential debts 
set out below have priority over debentures which 
only give a floating charge ; that is to say, that though 
the debenture holders are sec'ured creditors, the 
preferential creditors must, if necessary, be paid out 
of the proceeds of the security. 

In a winding-up there must be paid in priority to all 
other debts — 

(a) all parochial or other local bates due from the 
company at the relevant date (see below), and 
having become due and payable within twelve 
MONTHS next before that date, and all assessed 
TAXES, land tax, property or income tax assessed 
on the company up to the 5th Apbil next be- 
fore that date, and not exceeding in the whole 
ONE year’s assessment ; 

(ft) all WAGES OB SALARY (vhcthcr or not earned 
wholly or in part by way of comraisbion) of any 
nT.n!w,Tr OB SERVANT in respect of services rendered 
to the company during pour months before the 
relevant date, NOT EXCEEDING FIFTY POUNDS ; 
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(c) all WAQBs of any workman or labottrbr not 
exceeding twbnty-fivb pounds, whether payable 
for time or for piece work, in respect of services 
rendered to the company during two months 
next before the relevant date. 

Where, however, any labourer in husbandry 
has entered info a contract for the payment of a 
portion of his wages in a lump sum at the end of 
the year of hiring, he has priority in respect 
of tlic whole of such sum, or a part thereof, as 
the Court may decide to be due under the contract, 
proportionate to the time of service up to the 
relevant date ; 

{d) unless the company is being wound up voluntarily 
merely for the purposes of reconstruction or of 
amalgamation with another company, or unless 
the company has at the commencement of the 
winding-up imder such a contract with msurers 
as IS mentioned in § 7 of the Workmen’s 

Compensation Act, 1925, rights callable of being 
transferred to and vested in the workman, all 
AMOUNTS DUE IN RESPECT OF ANY COMPENSATION 
or liabihty for compensation under the said Act 
accrued before the relevant date ; 

(e) Unless the company is being wound up voluntarily 
merely for the purposes of reconstruction or of 
amalgamation with another company, all 
AMOUNTS due in respect of contributions payable 
during the twelve months next before the relevant 
date by the company as the employer of any 
persons under either — 

(i) The National Health Insurance Acts, 1924 
to 1936 ; or 

(ii) The Widows’, Orphans’ and Old Age Contri- 
butory Pensions Act, 1925 to 1929 ; or 
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(iii) The Unemployment Insurance Act, 1936. 

Where any compensation under the Workmen’s 
Compensation Act, 1925, is s weekly payment, the 
amount due in respect thereof for the purposes of 
paragraph {d) above is taken to be the amount of the 
lump sum for wliich the weekly payment could, if 
redeemable, be redeemed if the employer made an 
application for that purpose under the said Act. 

Where any payment on account of wages or salary 
has been made to any' clerk, servant, workman or 
labourer in the employment of a company out of 
money advanced by some person for that purjjose, 
that person has a right of priority in respect of the 
money so atlvanced and paid up to the amount by 
which the sum in respect of which that clerk, servant, 
workman or labourer would have been entitled to 
priority in the winding-up has been diminished by 
reason of the payment having been made. 

The foregoing debts — 

(a) rank equally among themselves and must be 
paid in full, unless the assets are insufficient 
to meet them, in which case they abate 
in equal proportions ; and 
(&) in the case of a company registered in England, 
so far as the assets of the company available 
for payment of general creditors are in- 
sufficient to meet them, have priority over the 
claims of holders of debentures under any 
floating charge created by the company, and 
must be paid accordingly out of any property 
comprisecl in or subject to that charge. 

Subject to the retention of such sums as may be 
necessary for the costs and expenses of the winding- 
up, the foregoing debts must be discharged forthwith 
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so far as the assets are sufficient to meet them, and 
formal proof of National Insurance contributions to 
which priority is given is not required except in-so- 
far as is otherwise provided by general rules. 

In the event of a landlord or other person distraining 
or having distrained on any goods or effects of the 
company within three months next before the date of 
a winding-up order, the debts to which priority is given 
by this section are a first charge on the goods or 
effects so distrained on, or the proceeds of the sale 
thereof ; but in respect of any money paid under 
any such charge, the landlord or other person has the 
same rights of priority as the person to whom the 
payment is made. 

“ The relevant date ” above referred to means — 

(a) in the case of a company ordered to be wound 
up compulsoiily which had not previously 
commenced to be wound up voluntarily, 
the date of the winding-up order ; and 
(&) in any other case, the date of the commence- 
ment of the winding-up (§ 264). 

If a receiver is appointed on behalf of the holders of 
any debentures of the company secured by a floating 
charge, or possession is taken by or on behalf of those 
debenture holders of any property comprised in or 
subject to the charge, then, if the company is not at 
the time in course of being wound up, the debts which 
in every winding-up aie preferential payments must 
be paid out of any assets coming to the hands of the 
receiver or other person taking possession as aforesaid 
in priorit 3 " to any claim for principal or interest in 
respect of the debentures. 

The BELirVANT DATE in this case is the date of the 
APPOINTMENT OF THE BEOEIVEB OB OF POSSESSION 
BEING taken, as thc case may be. 
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Any payments BO made must be recouped as fa>r 
as may be out of the assets of the company available 
fca: payment of general creditors (§78). 

If a receiver and manager, having received notice 
of a preferential claim, distributes the assets without 
reserving therefor, he will be personally liable in 
damages to the creditor {Woods v. Wii%s1eill (1913), 
2 Cb. 303). 

In the case of debentures conferring a floating 
charge, secured by a trust deed providing for the costs 
and remuneration of the trustees, then in the event 
of a deficiency of assets, the claims of j>referentia] 
creditors can only be met after the payment of (1) 
costs of realisation ; (2) costs including remuneration 
of receiver ; (3) costs, charges and expenses of 
debenture trust deed including the trustees’ remunera- 
tion ; (4) costs of the action to enforce the charge 
(In re Qlyncorrwg Colliery Co. (1926), 1 (^h. 951). 

Where debentures are secured by a fixed charge 
as well as a floating cliarge, the priority of ]>refcrential 
debts applies only to the property included in the 
floating charge, and not to that included in the fixed 
charge (Lewis Merthyr Consolidated Collieries (1929), 
1 Ch. 498). 

§3. — Registration of Mortgages and Debentures. 

All mortgages and charges affecting the property 
of a company have to be entered in the register of 
charges, to be kept at the offices of the company, 
and also in the register kept by the Registrar of 
Companies. 

(a) Gompatiy's Register of Charges. 

Every company must cause a copy of every instru- 
ment creating any charge (this term includes a mortgage 
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(§’79) )> requiring registration to be kept at its registered 
office ; but in the case of a series of uniform debentures, 
a copy of one debenture of the series is sufficient (§87). 

Every limited company must keep at its registered 
office a BBOiSTEB OF CHABGBS, and enter therein all 
charges specifically affe(‘ting property of the company 
and all floating charges on the undertakmg or any 
property of the company, giving in each case a short 
description of the property charged, the amount of the 
charge, and, except m the case of securities to bearer, 
the names of the persons entitled thereto. If any 
director, manager, or other officer of the company 
knowingly and wilfuUy authorises or permits the 
omission of any such entry, he is liable to a fine not 
exceeding fifty pounds (§ 88). 

The copies of instruments and the register of charges 
must be open during business hours (but subject to such 
reasonable restrictions as the company in general 
meeting may impose, so that not less than two hours 
in each day are allowed for inspection ) to the inspection 
of any creditor or member of the company without 
fee, and the register of charges must also be open 
to the inspection of any other person on payment of 
such fee, not exceeding one shilling for each inspection, 
as the company may prescribe. 

If inspection of the copies or register is refused, 
any officer of the company refusmg inspection, and 
every director and manager of the company authorising 
or knowingly and wilfully permitting the refusal, is 
liable to a fme not exceeding five poimds, and a further 
fine not exceeding two pounds for every day during 
which the refusal continues. If any such refusal 
occurs in relation to a company registered in England, 
the Court may by order compel an immediate inspection 
of the copies or register (§ 89), 
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Where a company is incorporated outside England, 
but has established a place of business in this country, 
the above mentioned provisions will apply, should 
the company create any charge on its property situate 
in England (§90). 

Failure to make the necessary entries in the 
company’s register, though it entails penalties on 
those responsible, does not affect the validity or 
priority of the charges {General South American Co, 
(1876), 2 Ch. D. 337), 

(b) Registration with the Registrar of Companies. 

Every charge mentioned below and createtl after the 
stated date by a c*ompany registered in England 
is, HO far as any security on the company’s projierty 
or undertaking is conferred thereby, voicl against the 
liquidator and any creditor of tlie company, unless 
the prescribed particulars of the charge, together with 
the instrument, if any, by which the charge is created 
or evidenced, are delivered to or I’cceived by the 
Registrar of Companies for registration wdthin twenty- 
one days after tlie date of its creation, but without 
prejudice to any contract or obligation for repayment 
of the money thereby secured, and when a charge so 
becomes void the money secured thereby immediately 
becomes payable. 

The following are the charges referred to : — 

(i) Created after 1st July, 1908 : 

(a) a charge for the purpose of securing any issue 
of debentures ; 

(&) a charge on uncalled share capital of the 
company ; 

(c) a charge created or evidenced by an instru- 
ment which, if executed by individual, 
would require registration as a bill of sale ; 
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(d) a charge on land, wherever situate, or any 
interest therein ; 

(e) a charge on book debts of the company ; 

a floating charge on the undertaking or pro- 
perty of tfie company. 

(ii ) Ci'eated after Ist November, 1929 : 

(ff) a charge on calls made but not paid ; 

(A) a charge on a ship or any shEure in a ship ; 
(i) a charge on goodwill, on a patent or a licence 
under a patent, on a trademark or on a 
copyright or licence under a copyright. 

In the case of a charge created out of the United 
Kingdom comprising solely property situate outside 
the United Kingdom, the delivery to and the receipt 
hy the Registrar of a copy verified in the prescribed 
manner under the seal of the company or under 
the hand of some person interested therein otherwise 
than on behalf of the company (Companies (Forms) 
Order, 1929)) of the instrument by which the charge 
is created or evidenced, has the same effect as the 
delivery and receipt of the instrument itself ; in this 
case the time within which the particulars and instru- 
ment or copy are to be delivered to the Registrar is 
21 days after the date on which the instrument or 
copy could, in due course of post, and if despatched 
with due diligence, have been received in the United 
Kingdom. 

Where a charge is createtl in the United Kingdom 
but comprises property outside the United Kingdom, 
the instrument creating oi purporting to cieatc the 
charge may be sent for registration notwithstanding 
that further proceedings may be necessary to make 
the charge valid or effec'tual according to the law of 
the country in which the property is situate. 
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Where a charge comprises property situate in 
Scotland or Northern Ireland and registration in the 
country where the property is situate is necessaiy 
to make the charge valid or effectual Biccording 
to the law of that country, the d.ehvery to and. the 
receipt by the Biegi&trar of a copy verified in the 
prescribed manner (aee above) of the instrument by 
which the charge is created or evidenced, together 
with a certificate in the prescribed form stating that 
the charge was presented for registration in Scotland 
or Northern Ireland, as the case may be, on the date 
on which it was so presented has the same effect as 
the delivery and receipt of the mstniment itself. 

Where a negotiable instrument has been given to 
secure the payment of any book debts of a company, 
the deposit of the instrument for the purpose of 
securing an advance to the company is not treated as 
a charge on those book debts requiring registration. 

I’he holding of debentures in another company 
entitling the li older to a ehaige on land is not deemed 
to be an interest in laud and a charge on such deben- 
tures does not therefore fall within the section. 

Where a series of debentures containing, or giving 
by reference to any other instrument, any charge to 
the benefit of which the debenture holders of that 
series arc entitled pari poissu is created by a company, 
it is sufficient if there are dehvered to or received by 
the Kegistrar within twenty-one days alter execution 
of the deed containing the charge or, if there is no 
such deed, after the execution of any debentures of 
the series, the following particulars : — 

(o) the total amount secured by the whole series ; 
and 

(&) the dates of the resolutions authorising the 
issue of the series and the date of the covering 

T 
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deed, if any, by which the security is created 
or defined ; and 

(c) a general description of the property charged ; 

and 

(d) the names of the trustees (if any) for the 
debenture holders ; 

together with the deed containing the charge, or, if 
there is no such deed, one of the debentures of the 
series ; where, however, more than one issue is made 
of debentures m the series, there must be sent to the 
Registrar for entry in the register particulars of the 
date and amount of each issue, but an omission to 
do this does not affect the validity of the debentures 
issued. 

Where any commission, allowance, or discount has 
been paid or made either directly or indirectly by a 
company to any person m consideration of his sub- 
scribing or agreeing to subscribe, whether absolutely' 
or conditionally, for any debentures of the company, 
or procuring or agreeing to procure subscriptions, 
whether absolute or conditional, for ajiy such deben- 
tures, the particulars required to be sent for registra- 
tion include particulars as to the amount or rate per 
cent, of the commission, diseoimt, or allowance so 
paid or made, but omission to do this does not affect 
the validity of the debentures issued. The deposit 
of any debentures as security for any debt of the 
company is not for this purpose treated as the issue 
of the debentures at a discount. 

The expression “charge” includes mortgage (§79). 

It is the duty of the company to send to the Regis- 
trar of Companies particulars of every charge and of 
the issues of debentures of a series requiring registra- 
ticoi, but registration of any such charge may be 
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effected on the appKcation of any person interested 
therein. 

Where registration is effected on the application 
of some person other than the company, that person 
is entitled to recover from the company the amount 
of any fees properly paid by him to tlie Registrar <mi 
the registration. 

If any company makes default in sending to the 
Registrar for registration the particulars of any charge 
created by the company, or of the issues of deben- 
tures of a series, requiring registration, then, unless 
the registration has been effected on the application 
of some other person the company and every director, 
manager, secretary or other person, who is knowingly 
a party to the default is liable to a fine not exceeding 
fifty pounds for every day during which the default 
continues (§ 80 ). 

Where a company registered in England acquires any 
property which is subject to a charge of any such kind 
as would, if it ha<l been created by the company after 
the acquisition of the property, have been required to 
be registered, the company must cause the prescribed 
particulars of the charge, together with a copy (certi- 
fied in the prescribed mamier {see above) to be a 
correct copy) of the instrument, if any, by which the 
charge was created or is evidenccil, to be delivered to 
the Registrar of Companies for registration within 
twenty-one days after the date on which the acquisi- 
tion is complete<l. If, liowever, the property is 
situate and the charge was cTeatetl outside Great 
Britain, twenty-one days after the date on which 
the copy of the instrument could in due course of post, 
and if dispatched with due diligence, have been 
received in the United Kingdom is substituted as 
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the time within which the particulars and the copy 
of the instrument are to be delivered to the Registrar. 
If default is made the company and every of&cer of 
the company who is in default is liable to a default 
fine of fifty pounds (§ 81 ), but failure to register does 
not avoid the charge as under § 79 in the case of charges 
created by a company. 

The Registrar of Companies must keep, with respect 
to each company, a register in the proscribed form 
of all the charges requiring registration under the Art, 
and, on payment of the prescribed fee, enter in the 
register with respect to such charges the following 
particulars : — 

(а) In the case of a charge to the benefit of which the 
holders of a seiies of debentures are entitled, the 
following particulars : 

(i) the total amount secured by the whole senes ; 
and 

(ii) the dates of the resolutions authorismg the 
issue of the senes and the date of the covering 
deed, if any, by which the security is 
created or defined, and 

(iii) a general description of the property chaiged ; 
and 

(iv) the names of the trustees (if any) for the 
debenture holders ; together with the deed 
containing the charges, or, if there is no such 
deed, one of the debentures of the series. 

(б) In the case of any other cliaxge — 

(i) if the charge is a charge created by the 
company, the date of its creation ; and if the 
charge was a charge existing on property 
acquired by the company, the date of the 
acquisition of the property ; and 
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(ii) the amount secured by the charge ; and. 

(iii) short particulars of the property charged ; and 

(iv) the persons entitled to the charge. 

The Registrar must give a certificate under his hand 
of the registration of any charge, stating the amount 
thereby secured, and the certificate is conclusive 
evidence that the requirements as to registration have 
been complied with. 

The register kept by the Registrar is open to inspec- 
tion by any person on payment of the prescribed fee, 
not exceeding one shilling for each inspection. 

The Registrar must keep a chronological index, in 
the prescribed form and with the prescribed particulars, 
of the charges entered in the register (§ 82). 

The prescribed fees are as follows : — 

For registering any charge created by a 
company, where the charge does not exceed 
£200, ten shillings ; where the charge exceeds 
£ 200 , £ 1 . 

For registering particulars of a series of 
debentures, where the total amount secured by 
the whole series does not exceed £200, ten 
shillings; where it exceeds £200, £1. 

For inspecting the register of charges kept by 
the Registrar, one shilling in each case. 

The company must cause a copy of every certificate 
of registration to be endorsed on every debenture 
or certificate of debenture stock which it issues, and 
the payment of which is secured by the charge so 
registered ; but not on any debenture or certificate 
of debenture stock issued by the company before the 
charge was created. 

If any person knowingly and wilfully authorises 
or permits the delivery of any debenture or certificate 
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of debenture stock which is required to have endorsed 
cm it a copy of a certificate of registration, without 
the copy being so endorsed upon it, he is without 
prejudice to any other liability, liable to a fine not 
exceeding one hundred pounds (§ 83). 

The Registrar of Companies may, on evidence being 
given to his satisfaction that the debt for which any 
registered charge was given has been paid, or satisfied, 
order that a memorandum of satisfaction be entered 
on the register, and must, if required, furnish the 
company with a copy thereof (§ 84). 

The Court, on being satisfied that the omission to 
register a charge within the time required by the 
Act, or that the omission or mis-statement of any 
particular with respect to any such charge or in a 
memorandum of satisfaction, was accidental, or due 
to inadvertence or to some other sufficient cause 
or is not of a nature to prejudice the position of cre- 
ditors or shareholders of the company, or that on 
other groimds it is just and equitable to grant relief, 
may on the application of the company or any person 
interested, and on such terms and conditions as seem 
to the Court just and expedient, order that the time 
for registration shall be extended, or, as the case may 
be, that the omission or mis-statement shall be 
rectified (§ 85). 

If a trust deed has not been registered and the 
company sells property already mortgaged, and further 
property purchased with the proceeds is conveyed to 
the trustees for the debenture holders, this creates a 
new charge which must be registered, though it need 
not be endorsed on the certificates {Com^ook Brewery 
V. Law Debenture Corporation (1904), 1 Ch. 103) ; 
but this is not the case if the trustees without inter- 
vention of the company effect a sale of mortgaged 
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property, and purchase with the proceeds other pro- 
perty which is conveyed to them direct, under powers 
given by the trust deed, provided the total amount 
secured is not increased {Bristol United Breweries v. 
Abbot (1908), 1 Ch. 279), nor where a substitution of 
specifically mortgaged property is made under powers 
in a registered trust deed containing a floating charge, 
since the floating charge need not identify each asset 
{Cunard Steamship Co. v. Hopwood (1908), 2 Ch. 
564). 

Where an extension of time is granted by the Court 
under § 85, the order will usually state that it is not to 
affect the rights of parties acquired prior to actual 
registration ; so that if before registration actually 
takes place creditors issue execution, or the company 
goes into liquidation, the charge will be ineffective 
against such execution cre<litors, or against the general 
body of creditors {Anglo-Oriental Carpet Co, (1903), 
I Ch. 914 ; Joplin Brewery Co. (1902), 1 C!!h. 79). 

The time for registration runs from the creation 
of the charge ; this will vary in different circumstances. 
In the case of an instrument expressly creating a mort- 
gage or charge in favour of any person or persons 
the time will run from the date of the execution of 
the instrument {Appleyard v. New London and 
Suburban Omnibus Co. (1908), 1 Ch. 621). Tn the 
case of a single debenture carrying a fixed charge it 
will apparently run from the date of issue {Defries de 
Co. (1904), 1 Ch. 37.) 
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CHAPTER X. 


THE DIRECTORS. 

§ 1 — Appointment. 

The management and control of the company’s 
affairs are in the hands of the directors, who are 
usually, b»it not necessarily, members of the company. 
Their position is analogo\is to that of managing 
partners appointed to fill that post by a mutual 
arrangement between all the shareholders ” (Aw^o- 
matic Self-Cleansing Wilier Co. v. Cunningham (1906), 
2 Ch. 34). Directors are, however, distinguished 
from managing partners, in that their powers and 
duties are limited to the scope of the company’s 
regulations, and to matters which are not by the 
Companies Act required to be dealt with by the 
company in general meeting. Moreover, directors 
will not in ordinary circumstances incur personal 
liability in respect of matters transacted on behalf of, 
and in connection with the company. 

The first directors are usually appointed by the 
Articles ; but the Articles sometimes provide that they 
shall be appointed by the subscribers to the Memor- 
andum, in which case it is usual to provide that, till 
the appointment is made, the subscribers shall them- 
selves be the directors. If this last provision is 
lacking, the subscribers must hold a general meeting 
to do any business or acts until they appoint the 
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directors. It is usual for the signatories to meet in 
order to make the appointment of directors, but an 
appointment in writing signed by all the subscribers 
is effectual {Chreat Northern Salt Works (1890), 44 
Ch. D. 472). 

Except in the case of — 

(а) a company not having a share capital ; or 

(б) a private company ; or 

(c) a company which was a private company before 
becoming a public company ; or 
{d) a prospectus issued by or on behalf of a company 
after the expiration of one year from the date on 
which the company was entitled to commence 
business ; 

a person is not capable of being appointed director 
of a company by the Articles, and must not be named 
as a tiireclor or proposed diiector of a company in a 
prospectus issued by or on behalf of the company, 
or as proposed director of an intended company in 
a prospectus issue<l in relation to that intended com- 
pany, or in a statement m lieu of jiros^iectus delivered 
to the Registrar by or on behalf of a company, unless, 
before the registration of tlie Articles or the publica- 
tion of the prospectus, or the delivery of the state- 
ment in lieu of prospectus, as the case may be, he has 
by himself or by his agent authoiised in writing — 

(o) signed and delivered to the Registrar of Com- 
panies for registration a consent in writing to 
act as such director ; and 
(6) either — 

(i) signed the Memorandum for a number of 
shares not less than his qualification, if any ; 
or 

(ii) taken from the company and paid or agreed 
to pay for his qualification shares, if any ; or 
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(iii) signed and delivered to the registrar for regis- 
tration an undertaking in writing to take 
from the company and pay for his qualifi- 
cation shares, if any ; Ltr 

(iv) made and delivered to the registrar for 
registration a statutory declaration to the 
effect that a number of shares, not less than 
his qualification, if any, are registered in his 
name. 

Where a person has signed and delivered an imder* 
taking to take and pay for his qualification shares, he 
is, as regards those shares, in the same position as if 
he had signed the Memorandum for that number of 
shares. 

On the application for registration of the Memor- 
randum and Articles of a company, the applicant must 
deliver to the registrar a list of the persons who have 
consented to be directors of the company, and, if this 
list contains the name of any person who lias not so 
consented, the applicant is liable to a fine not exceeding 
fifty pounds (§ 140). 

Subsequent appointments will be made in accord- 
ance with any special Articles which have been re- 
gistered or under the provisions of Table A, if its 
application has not been excluded by the special 
Articles. Clauses 73-80 of Tabic A, as contained in 
the First Schedule to the Act, provide that at the 
first ordinary meeting the whole of the directors, 
and at subsequent ordinary meetings one-third of the 
directors shall retire. 

The directors to retire at subsequent ordinary 
meetings will be those who have been longest in office, 
but as between directors who were appointed at the 
same time, the determination must be by agreement 
or by lot. Retiring directors are eligible for re- 
election (Table A, cl. 74-76). 



300 


OOMFAinr liAW. 


[Chap. X. 


The company may appoint additional directors 
and appoint a rota for retirement ; and the directors 
may also add to their number, but the person appointed 
must retire at the next ordinary meeting, though then 
eligible for re-election as an additional director 
(Table A, cl. 79-80). 

The Articles may empower a third party to appoint 
directors (British Murac Syndicate v. Alperton Rubber 
Co. (1915), 2 Ch. 186). 

Except in the case of a private company, every 
company registered after 1st November, 1929, must 
have at least two directors (§ 139). 

Should provision be made by the Articles of a 
company, or by any agreement entered into between 
any person and the company for empowering a 
director or manager to assign his office as such to 
another person, any assignment so made is of no 
effect unless and until it has received the sanction 
of a special resolution of the company (§ 151). 

The Articles commonly provide that a director who 
is or is about to go abroad may appoint a person 
approved by the board to be his “ alternate director ” 
to act in his place until his return, when the alternate 
director automatically ceases to act. The appoint- 
ment or removal of an alternate director must be 
shown in the register of directors, and notice be filed 
with the Registrar of Companies. 


§2. — Qualification of Directors. 

The Act does not require a director to hold quahfi- 
cation shares ; this is purely a matter for the Articles. 
If the Articles require a director to hold a specified 
share qualification, however, and he is not already 
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qualified, he muet obtain his qualification within two 
months after his appointment, or such shorter time 
as the Articles may fix. 

The first directors, if named in the Articles or in any 
prospectus, must take their qualification shares from 
the company ; other directors may acquire their quali- 
fication shares in any way, but will commit a breach 
of duty if they take such shares as a gift from pro- 
moters of the company or persons having contractual 
rights against it {Bay's Caf>e (1875), 10 Ch. 593). 

For the purpose of any provision in the Articles 
requiring a director or manager to hold a specified 
share qualification, the bearer of a share warrant 
is not deemed to be the holder of the shares specified 
in the warrant. 

The office of director of a company is vacated if 
the director does not, within two months from the date 
of his appointment, or within such shorter time as 
may be fixed by the Articles, obtain his qualification, 
or if after the exjiiration of such period or shorter 
time he ceases at any time to liold his qualification. 

A person so vacating office is incapable of being 
re-appointed director of the company until he has 
obtained his qualification. 

If after the expiration of the specified period any 
unqualified person acts as a director of the company, 
he is liable to a fine not exceeding five jiounds for 
every day between the expiration of the said period or 
shorter time or the day on which he ceased to be 
qualified, as the case may be, and the last day on which 
it is proved that he acted as a director (§ 141). 

A director, being an agent of the company, 
must not make any secret profit, and therefore must 
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not take shares intended to qualify him to act as a 
director by way of gift from the promoter or any 
person having contracts with the company unless the 
fact is disclosed to and approved by the company. 
A director accepting such a gift is liable to account 
to the company for the value of the shares ; but his 
holding of these shares will none the less constitute 
a qualification {Carling's Ca'ie (1876), 1 Ch, D. 115). 

If a director takes his qualification shares 
from the promoter, to whom the director executes a 
blank transfer, he commits a misfeasance, since this 
enables the promoter to disqualify him at will (i2e 
London db Honth- Western Canal Co. (1911), 1 Ch. 346). 

The Articles often provide that if a director does 
not obtain his qualification shares within the specifie<l 
time, he shall be deemed to have agreed to take them 
from the comjiany, and tliey sliall be allotted to him 
accordingly ; in such a case, if he acts as director, 
or even without acting allows the time to expire 
before resigning his olfice he may be placed on the list 
of contributories in respect of the shares {Isaac's Case 
(J892), 2 Ch. 158). 

If the shaie qualification is increased after the 
director has acquired the qualification required when 
he was elected, and he does not ac'c^uiro the additional 
amount, he does not ipso facto vacate office, but if he 
continues to act as diiector he is })re8umcd to have 
contracted to acquiie the shares or take them from the 
company, and if he does not tlo so within a reasonable 
time the company may jdace him on the register 
for the shares {Molynevx v. London, Birmingham 
de Manchester Insurance Co. (1902), 2 K.B. 589). 
Although it was j>reviously held that the name of a 
director who, as required by § 140 supra, has signed 
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and delivered to the registrar of companies an under* 
taking in writmg to take up his qualification shares, 
must be placed on the register whilst the company 
was a going concern to make him liable in a subse- 
quent liquidation (whore the shares were not fully 
called up) {Hutchinson's Case (1895), 1 Ch. 226), 
it is now provided that where such an undertaking 
has been given, the direc'tor shall, as regards those 
shares, be in the same position as if he had signed the 
Memorandum for that number of shares, in which 
case he must be entered on the register (§§ 140 and 
25). 

If a dii'ector, not having acted, resigns within 
the stipulated time, he escapes liability {Salisbury- 
Jones's Case (1894), 3 ('ll. 356). 

If the Articles j'rovidc that a person shall not 
be eligible to be a director unless ho possesses the 
necessary qualification shares, lie must be in jiossession 
of them at the time of his election, otherwise the 
election is a nullity {Jenner's Case (1878), 7 Ch. D. 132). 

If the Articles provide that the director shall 
hold the qualification shares in his own right, it is 
sufficient if he holds them as trustee ; but not if he 
holds them as liquidator of a company {Boschoek 
Proprietary Co. v. Fuke (1906), 1 (/h. 148). Unless 
the Articles require a sole holding, shares held jointly 
with another are sufl&cient qualification {Dunster's 
Case, re Qlory Paper Mills (1894), 3 Ch. 478). 

The qualification of directors must be disclosed 
in any prospectus issued within two years of the 
company being entitled to commence business (Fourth 
Sch., Part III). 

The Eicts of a director will be valid notwithstanding 
any defect that may afterwards be discovered in his 
appomtment or qualification (§ 143). 
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A director who acts without acquiring his 
qualification shares may be entitled to his remunera- 
tion up to the date at which the office becomes 
vacated {SaUon v. New Beeston Cycle Co. (1899), 
1 Ch. 776). 

§ 3. — Disqualification of Directors. 

In general, any person may act as a director of a 
company cxc'ept in so far as the Articles may exclude 
certain persons from the Board as, e.g., infants or 
lunatics or persons not holding such qualification 
shares as may be prescribed. 

Irrespectively, however, of the regulations con- 
tained in the Articles the following cannot act as 
directors of a company — 

(a) An undischarged bankrupt. It is provided 
by § 142 of the Act that if any person being 
an undischarged bankrupt acts as director 
of, or directly or indirectly takes part in or 
IS concerned in the management of, any 
company except with the leave of the Court 
by which he was adjudged bankrupt, is 
liable on conviction on indictment to im- 
prisonment for a term not exceeding two 
years, nr on summary conviction to im- 
prisonment for a term not exceeding six 
months or to a fine not exceeding five 
hundred pounds, or to both such imprison- 
ment and fine ; but a person is not guilty 
of such an offence by reason that he, being 
an undischarged bankrupt, has acted as 
director of, or taken part or been concerned 
in the management of a company, if he was 
on 3rd August, 1928, acting as director of, 
or taking part or being concerned in the 
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management of that company and has con- 
tinuously so acted, taken part, or been 
concerned since thnt date and the bank- 
ruptcy was prior to that date. 

In ^England the leave of the C!ourt for the above 
purposes must not be given unless notice of 
intention to apply therefor has been served 
cn the Official Receiver in Bankruptcy, and 
it IS the duty of the Official Receiver, if he 
IS of opinion that it is contrary to the public 
interest that any such application should 
be granted, to attend on the hearing of and 
oppose the granting of the application. 

For this purpose the expression “ company ” 
includes an unregistered company and a 
company incorporated outside Great Britain 
which has an established place of business 
within Great Britain (§ 142). 

(6) Persons declared by order of the Court to 
be incapable, without leave of the Court, of 
being a director of or directly or indirectly 
concerned in the management of a company 
for such period not exceeding five years as 
is specified by the order. The Court is 
emyiowered to make such an order (i) under 
§ 217 of the Act, where in the winding-up of 
a company by order of the Court, the Official 
Receiver has made a further report on the 
statement of affairs stating that, in his 
opinion, a fraud has been committed by 
any promoter, director or officer, and (ii) 
under § 27.5, where a director has been 
declared to be liable without any limitation 
in respect of all the debts of the company 
where its business has been carried on in 
fraud of creditors. 


u 
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(c) A director who has failed in due time to obtain 
the requisite qualification specified by the 
Articles so as to vacate his office, and has 
not subsequently acquired that qualification 
(§ 141 (3. 4)). 

The Articles may provide under what circumstances 
a director shall become disqualified ; and they 
generally provide that a director’s office shall cease 
if he becomes bankrupt (though this will not prevent 
a bankrupt being appointed a director {Dawson v. 
African Consolidated Co. (1898), 1 Ch. 6), but now, 
as regards acting, only subject to the leave of the 
Court (§ 142)), or if he accepts an office of profit under 
the company or ceases to hold his qualification shares. 
In such cases the office becomes ip&o facto vacant on 
the happening of the event. 

Clause 72 ot Table A provides that a director shall 
vacate liis office if he ceases to hold his qualifi- 
cation shales, holds any office of profit under the 
company other than that of managing director or 
manager, becomes bankrupt or lunatic, or is concerned 
or participates in the profits of any contract with 
the company. 

If the qualification consists in the holding by the 
director of shares in his own light, and the director 
becomes bankrupt so tliat his shares -would pass 
to his trustee in bankiuptry, he would become 
disqualified {8utton v. English efc Colonial Co. (1902), 
2 Ch. 502), apart from the statutory disquahfication 
under § 142 of the Act, and from any provisions in 
the Articles. 

Articles sometimes disqualify a director who absents 
himself from meetings, etc. In order to be so dis- 
qualified, the director must absent himself voluntarily ; 
a serious illness which prevented him from travelling 
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would not cause him to vacate office (Mach* 3 OUtim 
(1900), W.N, 114). 

A director, acting while unqualified, is liable to a 
fine of £5 for every day that he so acts (§ 141) ; and 
the company may recover any fees paid to him while 
disqualified {Bodega Co. (1904), 1 Ch. 276). In this 
case the disqualification arose from the action of the 
director in having secretly participated in contracts 
with the company. 

A director can only be removed as provided by 
the Articles, usually by extraordinary or special 
resolution. 

If the Articles do not x_>rovide for the removal of 
a director, the Articles must be altered to take the 
power to remove him before it can be done, otherwise 
there is no lemedy till he retires by rotation 
{Imperial Hydropathic Hotel Co. v. Hampaon (1882), 
23 Ch. D. 1). 

If the Articles contain a provision as to resignation, 
a director may resign in accordance therewith ; but 
he can probably resign even if tlie Articles are silent. 
Notice of resignation cannot be withdrawn {Glosaop 
V. Qlossop (1907), 2 Ch. 370). In any case he CBm 
get rid of his qualification shares (if any) and render 
his office vacant thereby (§ 141), 

§ 4. — Remuneration. 

The remuneration of directors is usually fixed 
by the Articles, in which case it must be showm in 
any prospectus issued within two years of the 
company being entitled to commence business 
(Fourth Sch., Part III). 

If not provided by the Articles, directors are not 
entitled to remuneration, but it may be voted by the 

u 2 
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company in general meeting ; and in either case when 
the liability to the directors has accrued, they may sue 
therefor or prove as an ordinary creditor in the winding- 
up of the company (Orton v. Cleveland Co. (1865),. 
3 H. & C. 868 ; BechwitJCs Case (1898), 1 Ch. 324). 

Where the remuneration is fixed by the Articles 
this does not form a contract between the company 
and the directors, but is nevertheless sufficient to 
indicate the terms upon which they agreed to act 
(Swahey v. Port Darwin Gold Mining Co. (1889), 
1 Meg. 385 ; Isaac^s Case (1892), 2 Ch. 158). 

If the remuneration is fixed by the Articles “ at 
the rate of ” so much per annum, it is apportionable 
(Salton V. New Beeston Cycle Co. (1899), 1 Ch. 775) ; 
otherwise it is not (Be Central De Kaap Gold Mines 
(1899), 69 L.J. Ch. 18). 

The remuneration, as fixed by the Articles, is 
to cover all expenses of attending board meetings, 
etc., and a director is not entitled to extra remunera- 
tion for this unless voted by the company in general 
meeting (Young v. Naval, etc.. Society (1905), K.B. 
687), and a director is not, unless the Articles 
provide, entitled to lu.s fees free of mcome tax 
(Boschoek Proprietary Co. v. Puke (1906), 1 Ch. 148). 

Special remuneration voted to directors under 
power in the Articles cannot be charged to capital 
(Ashton <Ss Co., Ltd. v. Honey do others (1907), 23 
T.1j.B. 253) ; but directors are entitled to their 

remuneration even though there are no profits (Lundy 
Granite Co. (1872), 26 L.T. 673). 

Where a director holds qualification shares as 
a trustee of settled shares, it has been held that the 
fees belong to the estate as capital (Re Francis 
Barrett v. Fisher (1905). 74L.J. Ch. 198). But where 
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a director of a company held qualification shares 
on behalf of that company in order to represent it 
on the board of another company, the fees received 
were in the nature of remuneration for services 
rendered, and he wba entitled, in the absence of a 
contract to the contrary, to retain them for his own 
use {Dover Coal Field Extension (1908), 1 Ch. 65). 

Remuneration voted by the shareholders in general 
meeting is in the nature of a gratuity, and not an 
amount to which the directors are entitled by right, 
even although the Articles may state that the remim- 
eration of the directors shall be fixed by the company 
in general meeting {Hutton v. West Cork Railway Co. 
(1883), 23 Ch D. 654). 

Remuneration based on a percentage of profits 
does not include a percentage of the profits made on 
the sale of the whole undertaking of the company 
{Frames v. Bultfontein Mining Co. (1891), 1 Ch. 140). 
But in the absence of special stipulations to the 
contrary, “ profits,” in cases where the lights of 
third parties come in, mean actual profits, and not 
necessarily the profits as shown by the profit and 
loss account, since the latter might not include gains 
and losses arising from causes not directly connected 
with the business, e.g.^ capital profits {Spanish 
Prospecting Co. (1911), 1 Ch. 92). Since income tax 
is an appropriation of profits {A.s}iUyn Gas Co. v, 
Attorney-General (1906), A.C. 10), it is not deductible 
in arriving at a commission on “net profits” payable 
under an agreement {Johnston v. Chestergate Hal 
Manufacturing Co. (1916), W.N. 277). The term 
“ profits ” should therefore be defined in the Articles 
or agreement in such cases. 

It is a misfeasance on the part of a director to take 
remuneration in excess of the amount that is payable, 
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and any directors who are parties to such payments 
are jointly and severally liable to refund the amount 
{Leeds EsUUe Building Society v. Shepherd (1887), 
36 Ch. 787 ; re Whitehall Court (1887), 56 L.T. 280). 
The company, however, can ratify the payment of 
remuneration in excess of that prescribed by the 
Articles by altering the Articles or passing a special 
resolution (Boschoek Proprietary Co. v. Fuke (1906), 

1 Ch. 148). 

The remuneration due to the directors is not due to 
them in their characters as members, and they are 
ordinary creditors for it, and can rank with such as 
outside creditors (Re New British Iron Co., ex parte 
Beckwith (1898), 1 Ch. 324 ; re A1 Biscuit Co. (1899), 
W.N. 115). But they may not pay themselves 
fees in priority to outside creditors when the funds 
are not sufficient to pay anyone in full (Oas Light 
Improvement Co. v. Terrell (1870), 10 Eq. 168), or in 
case of the insolvency of the company pay up their 
calls and utilise the money so obtained to pay their 
own fees (Re Washington Diamond Mining Co. (1893), 
3 Ch. 95). A board of directors, acting as a board, 
and passing a resolution adopting a balance sheet 
which includes directors’ fees, does not bind the 
company to pay those fees ; and a balance sheet so 
adopted and signed by directors pursuant to the Act 
is not a written promise by the company or its agents to 
pay the directors’ fees, ^.e., the balance sheets are not 
acknowledgments of the fees for the purposes of the 
Statute of Limitations (Coliseum (Barrow) (1930), 

2 Ch. 44). 

Sometimes directors waive the whole or a portion 
of their fees. In such a case the minute book would 
contain a resolution of the board to that effect, 
although all the directors would require to be present 
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at the meeting, and to vote on the resolution. A 
verbal agreement between the liquidator of a company 
and the directors, and by the directors mutually 
with each and all the others, to forego directors* 
fees is valid (West Yorhshire Darracq Agency, Lid., 
V. Coleridge (1911), 80 L.J. K.B. 1122), 

Directors cannot sue for remuneration after the 
date at which they should have retired, if by their 
own neglect a meeting has not been called at which 
they might be re-elected ; but they will be entitled 
to remuneration, while the company is a going concern, 
for the period during which they were actually directors, 
even though the duties of directors have practically 
ceased owing to the sale of the undertaking (Re Con- 
solidated Nickel Mines (1914), 1 Ch. 883). 

The directors of a company must, on a demand 
in that behalf made to them in writing by members 
of the company entitled to not less than one-fourth 
of the aggregate number of votes to which all the 
members of the company ore together entitled, furnish 
to all the members within a period of one month from 
the receipt of the demand a statement, certified as 
correct, or with such qualifications as may be necessary, 
by the auditors of the company, showing, as respects 
each of the last three precedmg years m respect of 
which the accounts of the company have been made 
up, the aggregate amount received in that year by way 
of remuneration or other emoluments by persons 
being directors of the company, whether as such 
directors or otherwise in connection with the manage- 
ment of the affairs of the company, and there must 
in respect of any such director who is — 

(a) a director of any other company which is 
in relation to the first-mentioned company 
a subsidiary company ; or 
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(&) by virtue of the nomination, whether direct or 
indirect, of the company a director of any 
other company ; 

be included in the said aggregate amount any remunera> 
tion or other emoluments received by him for his own 
use whether as a director of, or otherwise in connection 
with the management of the affairs of, that other 
company. 

It is, however, provided that — 

(i) a demand for such a statement is of no 
effect if the company within one month 
after the date on which the demand is made 
resolve that the statement shall not be 
furnished ; and 

(ii) it is sufficient to state the total aggregate 
of all sums paid to or other emoluments 
received by all the directors in each year 
without specifying the amount received by 
any individual. 

In computing for this purpose the amount of any 
remuneration or emoluments received by any director, 
the amount actually received by him must, if the 
company has paid on his behalf any sum by way of 
income tax (includmg sur-tax) in respect of the 
remuneration or emoluments, be increased by the 
amoruit of the sum so paid. 

If any director fails to comjily with these require- 
ments he is liable to a fine not exceeding fifty pounds. 

“ Emoluments ” include fees, percentages and other 
payments made or consideration given, directly or 
indirectly, to a director as such, and the money value 
of any allowances or perquisites belonging to his 
office (§ 148). 

It is not lawful in connection with the transfer of 
the whole or any part of the undertaking or property 
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of a company for any payment to be made to any 
director of the company by way of compensation for 
loss of office, or as consideration for or in connection 
with his retirement from office, unless particulars 
with respect to the proposed payment. Including the 
ammmt thereof, have been disclosed to the members of 
the company and the proposal approved by the 
company. 

Where such a payment is illegally made to a director, 
the amount received is deemed to have been received 
by him in trust for the company. 

Where the payment is to be made to a director of 
a company in connection with the transfer to any 
persons, as a result of an offer made to the general 
body of shareholders, of all or any of the shares in 
the company, it is the duty of that director to take 
all reasonable steps to secure that particulars with 
respect to the proposed payment, including the amount 
thereof, are included in or sent with any notice of 
the offer made for their shares which is given to any 
shareholders. 

If any such director fails to take reasonable steps as 
aforesaid, or if any person who has been properly 
required by any such director to include the said 
particulars in or send them with any such notice 
fails so to do, he is liable to a fme not exceeding twenty- 
five pounds, and if the requirements of the last fore- 
going paragraph arc not complied with in relation 
to any such payment as is mentioned therein, any sum 
received by the director on account of the payment is 
deemed to have been received by him in trust for any 
persons who have sold their shares as a result of the 
offer made. 

If in connection with any such transfer the price 
to be paid to a director of the company whose office 
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is to be abolished or who is to retire from office, for any 
shares in the company held by him is in excess of the 
price which could at the time have been obtained 
by other holders of the like shares or any valuable 
consideration is given to any such director, the excess 
or the money value of the consideration, as the case 
may be, is deemed to have been a payment made to 
him by way of compensation for loss of office, or as 
consideration for or in connection with liis retirement 
from office. 

The above provisions do not prejudice the operation 
of any rule of law requiring disclosure to be made with 
respect to any such payments as are mentioned or 
with respect to any other like payments made or to 
be made to the directors of a company (§ 150), 

§ 5 — Managing Director. 

If the Articles give power, as under Clause 68 of 
Table A, the directors may appoint one of their number 
as managing director, who will not be subject to retire- 
ment by rotation, and may fix his remuneration, which 
may be by way of salary, or commission, or partici- 
pation in profits, or jiartly in one way and partly in 
another. A managing director is not a clerk or servant 
and is not entitled to prefer ential treatment in respect 
of arrears of salary or commission in the event of 
winding-up (Newspaper Proprietory Syndicate (1900), 
2 Cli. 349). Unless the Articles contain power to 
appoint a managing director, the directors cannot 
delegate their authority (Howard’s Case (1866), 1 Ch. 
App. 561). 

A managing director may be appointed by the 
company in general meeting, but if the power is vested 
in the directors the appointment must be made by 
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them [Logan v. Davies (1911), 105 L.T. 419). Unless 
forbidden by the Memorandum, it is not titira viree for 
a company to grant a retiring pension to a managing 
director, but where the Articles fix the remuneration 
of the directors and provide that the company may by 
resolution in general meeting grant any additional 
remuneration, it will be ultra vires the directors to 
grant such a pension to a managing director (Nor- 
mandy V. Ind, Coope ds Co., Ltd. (1908), 1 Ch. 84). 

A covenant by a company to pay, in consideration 
of services rendered to the company by its managing 
director, an annuity to his widow, is neither incidental 
to the business nor for the benefit of the company, 
and is ultra vires unless specially authorised by the 
Articles or by resolution of the company ; moreover, 
the managing director is not a person in the employment 
of the company so as to t*n title his widow to a pension 
(Lee Behrens Co. (1932), 2 Ch. 46). 

A director who by the Articles is ])rohibited from 
voting on a contract with the company in which he 
is interested should not vote for his own appointment 
as managing director ; but if he does so the ap]>omt- 
mcnt can be regularisetl by the company in general 
meeting (Foster v. Foster (1916), 1 Ch. 532). 

§6. — Board Meetings. 

The directors act by a meeting of the boarrl of 
directors the proceedings at which are evidenced by 
minutes duly recorded and signed by the chairman 
of that or the next meeting (§ 120). 

Sometimes the Articles provide that a document 
signed by all the directors shall be as effective as a 
resolution of the board, but unless this provision 
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is in the Articles the directors must meet for the 
piu'pose of acting in any matter (iD’Arcy v. Tamar 
Hill Railway Co. (1867), L.R. 2 Ex. 158). 

The Articles usually fix the quorum of directors 
necessary to transact business ; if none be fixed, a 
majority of the board is necessary {York Tramways Co. 
V. Willows (1882), 8 Q.B.D. GB5), or if well established, 
the number which usually acts [Regent's Canal 
Ironworks (1867), W.N. 79). Table A provides that 
the quorum for a meeting of directors may be fixed 
by the board and, if not so fixed, shall be three 
where the number of directors exceeds three, and shall 
in other cases be two. 

A quorum must consist of those competent to 
act, and all procee<lings at a meeting where there is 
not a quorum are invalid. If the Articles provide 
that directors may not vote on a matter in ■which they 
are interested, any directors interested in a matter 
under discussion cannot count towards a quorum 
[Oreymovih Point Elizabeth Railway Coal Co. (1904), 
1 Ph 

§ 7. — Register of Directors and Managers. 

Every company must keep at its registered ofhci 
a Register of its Directors or Managers euniainin{ 
with respect to each of them the following particulars: — 
(a) In the case of an indi'vidual, his prcseii' 
Christian name and surname, any forme] 
Christian name or surname, his usual resi 
dential address, his nationality, and, if thai 
nationality is not the nationality of origin 
his nationality of origin, and his businesf 
occupation, if any, or, if he has no businesE 
occupation but holds any other directorshi{ 
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or directorships, partioiilars of that director-' 
ship or of some one of those directorships ; 
and 

(6) In the case of a corporation, its corporate name 
and registered or principal office. 

The company must within 14 days from the 
appointment of the first directors of the company, 
send to the Registrar of Companies a return in the 
prescribed form containing the same particulars, and 
within 14 days from the date of any change among its 
directors or in any of the particulars contained in the 
register, a notification of the change or changes therein. 

The register must during business hours (subject to 
such reasonable restrictions as the company may by 
its Articles or in general meeting impose, so that not 
less than two hours in each day be allowed for inspec- 
tion) be open to the inspection of any member of the 
company without charge and of any other person on 
payment of one shilling, or such less sum as the 
company may prescribe, for each inspection. If any 
such inspection is refused or if default is made in 
maintaining the register or in filing returns, the 
company and every officer of the company who is in 
default is liable to a default fine, i.e., a fine not 
exceeding £5 a day. 

In the case of any such refusal, the Court may by 
order compel an immediate inspection of the register. 

A person in accordance with whose directions or 
instructions the directors of a company are accustomed 
to act is deemed to be a director and officer of the 
company for the above purjioses (§ 144). 

A person is not deemed to be a person in accordance 
with whose directions or instructions the directors 
of a company are accustomed to act, by reason only 
that the directors of the company act on advice given 
by him in a professional capacity (§ 380 (2)). 
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§ 8. — ^Directors as Agents. 

A company, being a “ person,” contracts as an 
individual ; and yet, being an incorporeal person, 
it cannot act for itself, but must conduct all its business 
through agents. 

The name given to these agents is immaterial. 
They may be called a “ Council,” a ” Managing 
Committee,” “ Managers,” or “ Directors,” or there 
may be one agent only, a “ Managing Director ” ; 
but every public company registered after Ist Novem- 
ber, 1929, must have at least two directors (§ 139). 
These are matters for the decision of the members ; 
whatever the name given, they are the agents of the 
company, and in this capacity ai*e governed by the 
ordinary laws of agency, as well as by the laws applying 
specially to companies. It is as well to obser\e that 
the directors acting collectively as a “ board ” con- 
stitute the agent for the company. Individual 
directors are not agents except where the Articles 
give power to delegate authority to particulai directors, 
such as a managing director, and that power has been 
duly exercised. 

The question of “ agency ” is too often overlooked. 
It is in one sense a protection to the directors, since 
like all other agents they are not liable on contracts 
entered into by them on behalf of the company, 
unless they personally take the liability on themselves 
by’’ contracting in their own names, or by contracting 
ostensibly for the comjiany, but not under its true 
name, c.gr., by omission of the word “ limited.” If 
they’’ exceed their authority, their action bomg iiltra 
vires the company, or not being duly ratified, tliey 
become liable to an action for breach of warranty of 
authority. A director cannot bind his fellow directors 
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or the company unless he has express authority to do so, 
and third parties are presumed to know any limitaticms 
which are imposed by the Articles. 

If the directors contract in their own names, 
but expressly on behalf of the company and within 
their authority, that is sufficient to free them from 
personal liability ; and it does not matter in what 
way this is done so long as some words appear showing 
that they purport to act on behalf of the company. 
The mere description of themselves as “ directors ” of 
such and such a company is not sufficient. Thus, 
where they say : “We, the undersigned, three of the 
directors, agree,” the directors are personally liable 
{McCollin V. Gilpin (1881), 5 Q.B.D. 516). 

It is of special importance that this rule should 
be strictly observed with regard to bills and accept- 
ances on behalf of the company. Section 30 of the 
Act provides that a bill of exchange or a promissory 
note shall be deemed to have been made, accepted, 
or endorsed on behalf of a company, if made, accepted, 
or endorsed in the name of, or by or on behalf or on 
account of the company by any ])erson acting under 
its authority. Section 26 (1), Bills of Exchange Act, 
1882, provides that where a person signs a bill as 
drawer, endorser or acceptor, and Bidds words to liis 
signature indicating that he signs for and on behalf 
of a principal or in a representative character, he is 
not personally liable thereon ; but the mere addition 
to his signature of words describing him as an agent, 
or as filling a representative character, does not 
exempt him from liability. Section 26 (2) ibid., pro- 
vides that in determining whether a signature on a 
bill is that of the principal or that of the agent by 
whose hand it is written, the construction most 
favourable to the validity of the instrument shall be 
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aclopted. Section 30 of the Companies Act does not 
requme that the making, accepting, or endorsing 
shall be “ expressed to be ” on behalf of the company, 
and it is not therefore necessary that the signature 
should purport on the face of the instrument to be on 
behalf of the company, so long as the signature is 
evidently on behalf of the company. Thus, a bill of 
exchange addressed to the company and signed 
“ A.B., C.D., Directors of the Company,” bound the 
company and did not bind the directors, because it 
was evident, on the face of it, that it was the company 
who was the drawee (Okell v. Charles (1876), 34 L.T. 
822). But in Elliott v. Bax-Ironside ((1925) 2 K.B. 
301) where the directors had not only accepted a bill 
in similar terms hut had also endorsed it, they were 
held to be hable on the endorsement as the endorse- 
ment would otherwise be meaningless and the liability 
of the company thereon was repugant to its liability 
as the purported acceptor of the bill. If the company 
had not been liable already, however, such an endorse- 
ment would clearly have bound the company and not 
the directors personally. 

A promissory note in the form, “ We, the directors 
of the A Company, Limited, promise to pay,” signed 
J.B., T.S., with the seal of the company m the comer, 
was held to biml the directors personally {DuUon v. 
Marsh (1871), 6 Q.B. 361); the words here did not 
indicate that the signatures were in a representative 
capacity, but merely that the persons signing were 
connected in tliis way wdth the company. The form 
of the promissory note should have been : “ The 

Company, Limited, promises to pay,” and it 

should have been signed “ For and on behalf of the 
Company, J.B., T.S., Directors.” 
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Tn the case of Chapman v. Smethuret ((1909), 
25 T.L.It. 383), the plaintiff sued the defendant 
on a promissory note which was in these terms : 

Six months after demand I promise to pay to 
Mrs. M. Chapman the sum of £300 for value received, 
together with 6 per cent, interest per annum, 
J. H. Smethurst’s Laundry and Dye Works, Limited, 
J. H. Smethurst, Managing Director.” The words 
“ J. H. Smethurst’s Laundry and Dye Works, Limited,” 
and ” Managing Director,” were impressed with a 
rubber stamp, the remainder of the note being in 
writmg. It was held that the defendant was not 
personally liable on the note, the company being 
evidently the promisor, and the defendant only 
signing as agent. 

But in Landes v. Marcus ds Davids ((1909), 25 
T.L.R. 478) where a cheque, drawn in favour of the 
plaintiff, was stamped near the top with the words 

B. Marcus & Co., Limited,” and was signed by the 
two defendants as follows : " B. Marcus, Director ; 

S. H. Davids, Director ; Secretary,” the space 

for the signature of the secretary being left blank, 
the defendants were held personally liable on the 
cheque. The name of the company did not appear 
anywhere except at the top of the cheque. 

The company is liable on a bill signed on its behalf 
by a person having apparent authority even if in fact 
he had no actual authority {Dey v. Pullinger Engineering 
Co. (1921), 1 K.B. 77). In that case, two directors of 
a company which by its Articles gave power to the 
directors to authorise directors to draw bills on behalf 
of the company, drew a bill without specific authority. 
It was held that the company was liable in respect 
thereof since the two directors concerned in the above 

X 
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transaction were “ acting under its authority ” within 
the meaning of what is now § 30 of the 1929 Act. 

If directors of a company, which has no power 
to accept bills of exchange, do accept a bill in such a 
way as to purport to bind the company, they are 
liable to a bond fide holder for representing that they 
had an authority which they did not possess {West 
London Commercial Bank v. Kitson (1884), 13 Q.B.D. 
360). 

Where the Articles give the directors power to 
delegate to one or more of their own body such of 
the powers conferred on the directors as they may 
consider requisite for carrying on the business of the 
company, and to determine who shall be entitled to 
sign contracts and documents on the company’s 
behalf, and a document purporting to be a guarantee 
is executed bj?^ a director A., in the form : “ The X. 
Co., Ltd. (signed) A.,” A. having previously wiitten to 
the person to whom the guarantee was given, signing 
the letter “ for and on behalf of ‘ the company,’ 
A., Chairman,” the persons to whom the guarantee 
is given are entitled to assume that the directors 
have authorised A. to sign contracts on behalf of the 
company, and the company is lit'ible on the guarantee 
{British Thomson-Housion Co. v. Federated European 
Bank (1932), 2 K.B. 176). 

It will be borne in mind that wherever a transaction 
not ultra vires the company is within the apparent 
authority of the directors, the company will be liable 
on the transaction even if the directors were not 
specifically authorised to embark upon it. This 
principle finds expression in the rule in Royal British 
Bank v. Turquand ((1856), 26 L.J., Q.B. 317), which 
has already been considered in another connection 
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(Chap. TV, § 1). Of course, where a director has 
exceeded his authority in circurjostanoes which involve 
the company in liability, that director will be liable 
for breach of duty if any loss to the company has 
resulted. 

§ 9. — Secret Profits. 

While the directors are thus in some ways 
protected by their position as agents, they are on the 
other hand under the same liability as other agents 
for improjier or neghgent performance of thoir duties. 
They must on no account make any secret profit. 
Any secret benefit obtainefi by a director by reason 
of his position, or in tlie course of the company’s 
business, whether it takes the form of a commission, 
or of qualification shares, or a sum of cash, is regarded 
as a ludbe, and the director is accountable to the 
company for the amount. 

This is especially the case where the Eid vantage 
gained by the director is obviously at the exjjense 
of the company, even though the agreement to pay 
the bribe was made bt*fore he became a director, 
or the contract for sale oi‘ pui’chase was effected and 
the j)rice fixed before the bribe was paid or agreed upon. 
Thus, where directors, having a discretion in the 
matter paid £3,500 to a promoter on account of 
preliminary expenses out of which the t‘alls on their 
qualification shares were ];»aid {JS nglefield Colliery Co. 
(1878), 8 Ch. 1>. 388) ; where a ilirector purchased 
from the vendor 500 fully -paid vemlor’s shares at 
50 per cent, below par {Weston's case (1879), 10 Ch. 
D. 579) ; and whore a director took as a gift 200 
fully-paid shares from the promoter {Eden v. Ridsdale's 
Lamp Co. (1889), 23 Q.B.I). 368), they were in each 
case compelled to make good to the company the 
advantage they had so gained. 
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This principle will apply whether tlie company 
is a going concern or in course of being wound up. 
In the former case the liability must be enforced by 
action ; in the latter by misfeasance proceedings 
under § 276 of the Act. 

Wliere a director has been promised a present 
of tins nature Jie cannot enforce payment, for the 
consideration is corrupt {Harrington v. Victoria Dock 
Co. (1878), 3 Q-B.D. 549) ; but if, despite non-payment 
of the bribe, the company has, in consequence of it, 
paid an increased price, it can sxie the briber for the 
excess {Mayor of Salford v. Lever (1891), 1 Q.B. 188). 

Even if it cannot be shown that the gift was at 
tlie expense of the company, the director will be 
liable to make good to the company any secret 
advantages obtained in the course of his agency from 
the vendor or promoter. Thus where a director paid 
for Ids qualification shares upon the terms that if he 
wished to part witJi them the promoter would buy 
them from him at par, and this was done when the 
shares had become valueless, he was held liable to 
the company for the amount so received {North 
Australian Territory Co., Archer's case (1892), 1 Ch. 
322). 


§ 10. — Interest in Contracts. 

A company may allow a director to make a contract, 
or to be interested in a contract, with the company, 
and the regulations very commonly make provision 
for this. A director who is in any way, whether 
directly or indirectly, interested in a contract, or 
proposed contract, with the company must, how- 
ever, fully disclose his interest to the board. The 
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disclosure of a director’s interest must be made at 
the meeting of the directors at which the question 
of entering into the contract is first taken into con- 
sideration, or if the director was not at that date 
interested in the contract, at the next meeting to 
be held after he became so interested. A general 
notice given by any particular director to the 
directors of a company that he is a member of a 
specified company or firm and is consequently to be 
regarded as interested in any contract which may 
subsequently be made with that company or firm, 
is deemed to be a sufficient declaration of interest 
in relation to any contract so made. Failure to comply 
with these provisions will involve liability to a fine 
not exceeding £100 (§ 149). Nothing in § 149 can 
be taken to prejudice the operation of any rule of 
law restricting directors from having any interest 
in contracts with the company {ihid.). 

A director must not vote in respect of a contract in 
which he is interested imless empowered by the 
Articles to do so. He can, however, exercise his 
vole as a shareholder at a general meeting of the 
company {North West Transportation Co. v. Beatty 
(1887), 12 A.r. 589), and he would be I’egarded as so 
voting where no other inference could be drawn from 
the circumstances. Thus, where the five directors 
of a private company arc the only shareholders, 
and at a meeting described in the minutes as a board 
moetmg, they vote on a contract in which they are 
interested, the contract will be deemed to have been 
ratified by every shareholder, and they, being all 
present at the meeting, will be assumed to have 
waived all formalities and to have constituted the 
meeting a general meeting of shareholders {In re 
Express Engineering Works Ltd. (1920), 1 Ch. 466). 
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Where a resolution cannot be passed at a meeting 
of directors on account of the fact that a quorum of 
disinterested directors is not present, but there is a 
suflEicient number present to enable a quorum to be 
obtained for each part by splitting the resolution into 
parts and taking a vote on each part separately, 
this will not be valid if the original resolution relates 
to what is in fact one whole transaction {Re North 
Eastern Insurance Co. (1919), 1 Ch. 198). 

If the Articles do not contain a piovision enabling 
direr iors to be interested in contracts with the 
company, the directors, being in a fiduemry position, 
mii^'t account to the company for any personal benefit 
derived from the use of the funds of the company m 
any way {Imptrinl Mercantile (^redit AASOciation, 
V. Coleman (1873), L.K. 6 H.L. 189). 

The “inteicst ” of duet tors may be indirect, t g , 
where a lesolutioii has bci'ii iiassetl by the board 
issuing debcntuies to the bank as sccuiity for an over- 
draft granted to the ctimpany and personally guaranteed 
by the dii’cctors {V^ctors 'V. Lin yard (1927), I f'Ji. 323). 

§11 — ^Disclosure of Interest in Prospectus or 
Statement in Lieu of Prospectus. 

In every prospectus or statement in lieu thereof 
there must be shown full particulars of the nature 
and interest of every director in the piomotion of, 
or ui the property proposed to be acquired by, the 
company, or wheio the interest of such director 
consists in being a partner of a firm, the nature and 
extent of the interest of the firm, with a statement 
of all sums paid or agreed to be paid to him or to the 
firm in cash or shares or otherwise by any person, 
either to induce him to become, or to qualify him as. 
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a director, or otherwise for services rendered by him 
or by t]ie firm in connection with the promotion or 
formation of the company (Fourth Sch., Part 1). 

§ 12. — ^Directors as Trustees. 

Owing to the fiduciary character of the relation 
between directors and tiie company and its members, 
directors are to a certain extent trustees of the com- 
pany. They are not trustees in the same way as 
a trustee under a settlement, since they have not the 
legal ownership of the property of the comjiany, 
and their dealings with it are not in their own right 
but as agents for the company. They manage the 
company for the benefit of all the membois including 
themselves. 

Tliey are trustees for their various powers, and any 
exercise of these powers in op]»osition to the interest 
of tJic company' is a breacJi of trust, for which they 
are liable*. Directors must indemnify the company 
in j cspect of a liability imposed upon it, if they abuse 
their poweis to their own private advantage {Eastern 
i^hippiug Co. V. Qvah Beng Kee (1.924), A.C. 177). 
Directois are, however, trustees for the company 
and not for individual shareholders {Percival v. 
W light (19t>2), 2 fJi. 421). The funds of a company 
aio apfilicable only to the spec-ifie purposes shown 
in iJie IVIemorandiim and are in that way impressed 
with the charaf'tenstics of a trust fund, and may 
be followed into the hands of any alienee who takes 
with notice of the breach of trust. 

It was as being trustees that directors could not, 
before the Trustee Act, 1888, claim the benefit of the 
Statute of Limitations ; and it is as trustees that 
they are now entitled to share in the benefits of that 
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Act, and may in the absence of fraud, claim the 
protection given by such Statute {Re Lands 
Allotment Co. (1894), 1 Ph. 616). In the case of a 
concealed fraud the Statute does not run until the 
fraud is discovered {North American Land Co. v. 
Watkins (1904), 2 Ch. 233). 

§ 13. — ^Liability of Directors. 

The directors of a company are liable for negli- 
gence or breacli of trust m relation to the affairs of 
the company. Wliile the company is a going concern 
the remedy is by an action at law, but if in the course 
of winding up a comji.xny it appears that any person 
who has taken part m the formation or jiromotion of 
the company, or any past or present director, manager 
or liquidator, oi any officer of tlio company, has 
misapplied or retained oi become liable or accountable 
for any money or projierty of the company, or been 
guilty of any misfeasanc e or bi each of trust in i elation to 
the company, the Court may, on the ajiplication of the 
Official Bccciver, oi of the liquidator, or of any ci editor 
or contributory, examme into the t onduct of the 
promoter, director, manager, liquidator, or officer, 
and romjiel him to repay or lestorc the money or 
property oi’ any pait thereof respectively with interest 
at such rate as the C^ourt thinks just, or to contribute 
such sum to the assets of the company by way of 
compensation in lyspcct of the misapplication, re- 
tainer, misfeasance or breach of trust as the Court 
thinks just ; notwithstanding that the offence is one 
for which the offender may be criminally hable. 

Such an order for payment of money is deenieil to 
be a final judgment within the meaning of § 1 (1) (g). 
Bankruptcy Act, 1914 {i.e., a bankruptcy notice may 
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be served on the person against whom the order is 
made, failure to comply with wliieh will be an act of 
bankruptcy) (§ 276). 

In order that the person applying under this 
section may succeed, he must show that there has been 
a breach of trust, that the breach has resulted in a 
pecuniary loss to the company, and that he is interested 
in the result of the application {Ben;tinck v. Fenii, 
(1887), 12 A.C. 652). 

Where the charge against direct ois is of negligence, 
it is necessary to distinguish between want of due care 
and diligence and an honest error of judgment, since 
the former is negligence and the latter is not. In each 
case the Court will take into account the circumstances 
of the particular case, since such things os the c*har- 
acter of the business, tlic number of the tiirectors, 
and the provisions of the Articles, will be factors in 
determining whether or not negligence has taken ])lace. 

Where the negligence is of a negative cliaracter, 
i.e., the non-performance of a duty, the onus of showing 
that this is negligence lests on those bringing the 
charge {Liverpool Household Stores (1890), 59 L.J. 
Ch. 618). A director would not be liable for 
misfeasance committed by his co-directors without 
his knowledge, at board mcetmgs at whicli he was not 
present {Montrotier Asphalle Co. (1876), 34 L(.T. 716) ; 
nor is he liable for omitting to attend meetings of the 
board, since this is not the same as neglecting the 
duties which ought to be performed at those meetings 
{Marquis of Sute^s Case (1892), 2 Ch. 100). 

Where, however, a director sanctions a payment 
on behalf of the company, he is bound to make enquiri€*s 
as to the purpose for which the payment is being 
made ; if he does not do so, trusting to his co-directors. 
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he will be liable {Joint 8toch Discount Co. v. Brown 
(1869), 8 Eq. 381). 

In Marzetti's case ((1880), 42 L.T. 206), a director 
was present and voted at a meeting where a payment 
was made for preliminary expenses. He made no 
enquiry as to the purpose ot the payment, but it 
was in fact for expenses ineurretl in fraudulently 
raising the price of the company’s shares in the 
market. It was held that the director was liable 
to lepay the amount, because, though his liability is 
not governed by the strict rules applied in the case of 
trustees, he is bound to show reasonable diligence. 

A director will not, howe\er, be liable for improper 
payment sanctionetl by him bond fide on the report 
of a committee that it was jiropcr {Moutroiier Asphalte 
Co., supra). 

A director is bound to exercise the trust which he 
has accepted with fidelity and reasonable diligence 
{Charitable ('orporaiion v. NjcWo;? (1742), 2 Atk. 40.7), 
and is bound to use fair and reasonable diligence m the 
discharge of his duties, and to act honestly, but he 
is not bound to do more {Forest of Dean Coal Co. 
(1878), 10 Oh. D. 450). 

In addition to negligence the directors will be liable 
for any misfeasance amounting to a breacJi of trust j 
by inisfeasancp is meant a breach of duty not involving 
misnp])lication, but resulting in a loss to the conqiany, 
e.g.. to allot shares in the names of his own infant 
children (in which case the director was ordered to 
pav the calls as damages) {Re Crenver, etc., Co. ; ex 
parte Wilson (1872), 8 Oh. App. 45), or to take a bribe 
{Pearsem's Case (1877), 5 Ch. T). 336) ; whereas by the 
term “ breach of trust ” is meant some misapplication of 
the company’s funds. 
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Where a breach of trust or misfeasance is com- 
mitted all those directors directly implicatefl therein 
are liable and so also are those who have notice without 
actually participating therein. A director is not 
liable, however, for that which occurrefl before he 
became a director {Forest of Dean Coni Co,, supra). 

Primarily speaking, a director is only liable for 
his own personal wrong, or for the wrong of his 
co-direclors, or of any other agent of the company, 
which he has expressly authorised or ctmnived at ; 
but if he be brought into Court upon proceedings 
against his co-directors lie will probably be left to 
pay his own costs. 

Uirc'ctors who take no part in a breach of trust 
and have no notice of it, are not liable for the ai*ts of 
their co-directors ; but if a director be "jiut upon 
enquiry and he neglects to ascertain for himself, 
he may be dealt with as if he had notice of the bivach 
of tnivt {Land iWedit Co, v. Lord Ftrmoy (1870), 
5 Ch, App. 

Directors who are jointly implicated in a breach 
of trust, whether it lesults in gain to them or not, are 
as a rule jointly and severally liable to the company 
in respect of it ; but a director is not liable for more 
than the consequence of his own acts or defaults, 
or for his own receipt when the breach of trust eom- 
mitled by him is sc'parable fi'om breaches committed 
by his co-dii-ectors. Thus in Madrid Bank v. Pelly 
((1869), 7 Eq. 442), the Court declined to make any 
order in respect of the breach of trust committed by 
the direc tors in paying a gross sum to tlie promoters, 
the latter not being parties to the suit ; but held the 
defendants liable to refund the sums they had re- 
spectively received back from the promoters, such 
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receipts by them of moneys really belonging to the 
company being in effect separate breaches of trust. 

CJontribution may be ordered between co-directors 
who arc jointly implicated in a breach of trust. It 
would seem that contribution could be claimed even 
where the breach of trust was also a tortious act and 
wrongful in itself (Ijaw Keform (Married Women 
and Tortfeasors) Act, 1935) (Ashurttl v. Mason (1875), 
20 Eq. 225). 

If in any proceeding for negligence, default, breach 
of duty, or breach of trust against a person who is one 
of the directors, managers or officers of a company ; 
or one of the persons employed by a com])any as 
auditors, whether they are or arc not officers of the 
company, it appears to the Court hearing the ease that 
that person is or may be liable in respect of the negli- 
gence, default, breach of duty or breach of trust, 
but that he has acted honestly and reasonably, and 
that, having regard to all the circumstances of the case, 
including those connected with his appoinfment, 
he ought fairly to be excused for the negligence, 
default, breach of duty or breach of trust, that Court 
may relieve him, cither wholly or partly, from liis 
liability on such terms as the Court may think fit. 

Where any such person has reason to ajiprehend that 
any claim will or might be made agamst him in respect 
of any negligence, default, breac-h of duty or breach of 
trust, he may apply to the Court for relief, and the 
Court on any such application has the same power to 
relieve him as it would have had if it had been a Court 
before which pror*eedmgs against that person for 
negligence, default, breach of duty or breach of trust 
had been brought. 

Where the case is being tried by a judge with a jury, 
the judge, after hearing the evidence, may, if he is 
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satisfied that the defendant ought in pursuance of 
that subsection to be relieved eitiier in whole or in part 
from the liability sought to be enforced against falm» 
withdraw the case in whole or in part from the jury 
and forthwith direct judgment to be entered for the 
defendant on such terms as to costs or otherwise as 
the judge may think proper (§ 372). 

This relief has been granted to a director who 
had acted ultra vires but honestly and reasonably 
and on the advice of c'ounsol, which proved to be 
erroneous {In re Claridge' s Paient Asphalte Co. (1921), 
1 Ch. 543). 

It is now possible, since the abolition of the principle 
actio per&onalis morifur cum persona by the Law 
Reform Act, 1934, for proceedings to be taken against 
the estate of a deceased director in respect of his 
negligence in the conduct of the affairs of the company. 
In anv case, if the claim be in the nature of a breach 
of trust such as the payment of dividends out of 
capital, then the estate will be liable {Masmne do 
General Life Co. v. <S’Aarpp (1892), 1 (Jh. 154). 

Probably also, since a debt of this nature may be 
held to have been incurred by fraud, or fraudulent 
breach of trust, the director will not, in the event of 
his bankruptcy, be freed from it by his discharge 
{Emma Silver Mining Co. v. Grant (1881), 17 Ch. D. 
122 ). 

Although directors can, in proper circumstances, 
seek relief under the provisions of § 372, the company 
itself cannot indemnify them against the consequences 
of their negligence. Prior to the Act of 1 929 it was not 
an uncommon practice for a clause to be inserted in the 
Articles indemnifying directors, auditors, and other 
officers of the company against the consequences of 
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actb done in the course of their several duties by 
■which loss may result to the company, exeept where 
such loss arises from wilful neglect or default, but 
such indemnifying clauses, whether contained in the 
Articles or in any contract with the comjjany or 
elsewhere, are now void (§ 152). A company may, 
however still effectively undertake to indemnify a 
director, manager, officei- or auditor against any 
liability incurred by him in defending any proceed- 
ings, whether civil or criminal, in which judgment is 
given in his favour or in which he is acquitted, or in 
connection •with any application under § 372 in w'hich 
iclicf is granted to him by the Court (§ 152). 

Directors and officers of the company may also be 
hable for offences committed in the following 
circumstances : — 

(1) Under § 362, for making false statements in 
reports, certificates, balance sheets, etc. 

(2) Under § 272, for destruction, mutilation, 
falsification, etc., of books, papers or securities. 

(3) Under § 271, for various offences analogous to 
those a])}>licable to a debtor under § 154 of 
the llankruptcy Act, 1914, as amenrled by 
the Bankruptcy Act, 1926. 

(4) Under § 274, ■w'hcre proper books of ai'coimt 
have not been kejit by the company tlu’ough- 
oiit the period of two years immediately 
preceding the commencement of a liquidation. 

(5) Under § 27.5, where any business of the 
company has been carried on with intent to 
defraud creditors. 

(6) Under § 5 of the Perjury Act, 1911, for making 
false statements in accounts, balance sheets, 
reports, etc. 
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(7) Under §§ 82-84 of the Larceny Art, 1861, for 
defrauding the compaiiy, or concealing any 
fraud by falsification or destruction of books, 
accounts, etc. 

(8) Under § 20 of the Larceny Act, 1916, for 
fraudulent conversion of the property of the 
company. 

(9) Under the Solicitors Act, 1934, for any act 
done of such a nature or in such a manner as 
to be calculated to imj)ly that the company 
is qualified, or recognised by law as qualified, 
to act as a solicitor. 

(*Sfee also Ap])endix T. ) 

In Rex V. Kylsant ( ( 1 931 ), 48 T.L.R. 62) the chairman 
of the Royal Mail Steam Packet do. was convicted 
under § 81 of the Larceny Act, 1861, of issuing a 
false prospectus inviting the public to subsriibe tor 
debenture .stock of the company. The prospectus 
stated that “ althougli this comj)any. . . .has suffered 
from the depression in tlie sJiipjiing industry, the 
audited accounts sliow that during the last ten yeai’S 
the average annual balance available (including 
profits of the insurance fund), after providing for 
depreciation and interest on existing debenture stocks, 
has been sufficient to pay the interest on the present 
issue more than five times over.” Thcie followed 
a statement of the dividends }iaid. The fact that the 
dividends wei-e ])aid, not out of current earnings, 
but out of funcls which had been earned in the 
abnormal war periotl and excessive (secret) reserves 
made in previous years was not stated in the pros]>ectua. 
It was held that as the figures professed to disclose 
the existing position, but in fact concealed it, the 
prospectus was false in a material particular in that 
it conveyed a false impression. 
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§ 14 — ^Disclosure of Directors’ Names. 

Everv company legistered. after 22nd November, 
1916 ; every company incorporated outside Great 
Britain which estahlibhefa a place of business witliin 
Great Biitain after 22nd November, 1916 ; and every 
comiiany licensed under the Moneylenders Act, 1927, 
whene\cr it was registered oi whenever it established 
a place of business, must m all trade catalogues, trade 
circulars, showcards and busmess letters on or in 
which the company’s name appears and which are 
issued or sent by the company to any person in any 
pait of His Majesty’s dominions, state in legible 
characters with respect to every director being a 
corporation, the corporate name, and with respect 
to every direr tor being an individual, the foUowmg 
particulars : — 

(a) his present Christian name, or the initials 
thereof, and present surname ; 

{b) any former Christian names and surnames ; 

(c) his nationality, if not British ; 

(d) his nationality of oiigm, if his nationality is 
not the nationality of origm. 

If, however, special circumstances exist which 
render it m the opinion of the Board of Trade expedient 
that such an exemption should be granted, the Board 
may bj^ order giant, subject to such conditions as 
may be specified in the order, exemption from these 
obligations. 

If a company makes default, every director of the 
company is liable on summary conviction for each 
offence to a fme not exceeding five pounds, and, in 
the case of a director being a corporation, every 
director, secretary and officer of the corporation, who 
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IB knowingly a party to the default, is liable to a like 
penalty ; but in England no proceedings can be 
instituted except by, or with the consent of, the 
Soard of Trade. 

For these purposes — 

(a) the expression “ director ” includes any person in 
accordance with whose directions or instructions 
the directors of the company are accustomed to 
act : 

(Z>) the expression “ Christian name” includes a 
forename ; 

(c) the expression “ initials ” includes a recognised 
abbreviation of a Christian name ; 

{d) in the case of a peer or person usually known by 
a title different from his surname, the expression 
“ surname ” moans that title ; 

(e) references to a former Christian name or surname 
do not include — 

(i) in the case of a peer or a person usually 
known by a "British title different from his 
surname, the name by wliich he was known 
previous to the adoption of or succession to 
the title ; or 

(ii) in the case of natural bom British subjects, 
a former Christian name or surname where 
that name or surname was changed or 
disused before the person bearing the name 
attained the age of eighteen years ; or 

(iii) in the case of a mairied woman, the name or 
surname by which she was known previous 
to the marriage ; 

if) the expression “ showcards ” means cards con- 
taining or exhibiting articles dealt with, or 
samples or representations thereof (§ 145 ). 

V 
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Similar particulars as to directors must be included 
in the case of all companies : 

(1) In the annual return (§ 108). 

(2) In the return to the Registrar of Companies, 
to be made by a foreign company carrying 
on business in Great Britain (§ 3^). 

(3) In the register of directors (§ 144). 
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CHAPTER XI. 


BOOKS AND ACCOUNTS. 

§ 1. — The Register of Members. 

Every company must keep in one or more books a 
register of its members, and enter therein the following 
particulars : — 

(а) The names and addresses, and the occupations, 
if any, of the members, and in the case of a 
company having a share capital a statement 
of the shares held by each member, dis- 
tinguishing each share by its number, and 
of the amount paid or agreed to be con- 
sidered as paid on the shares of each member ; 

(б) The date at which each person was entered in 
the register as a member ; 

(o) The date at which any person ceased to be a 
member. 

Where, however, the company has converted any 
of its shares into stock and given notice of the con- 
version to the Registrar of Companies, the register 
must show the amount of stock held by each member 
instead of the amount and particulars relating to 
shares. 

If default is made the company and every officer 
of the company who is in default is liable to a 
default fine, t.e., a fine not exceeding £5 a day (§ 95). 
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Every company having more than fifty membera 
must, unless the register of members is in such a form 
as to constitute in itself an index, keep an index of the 
names of the members of the company and within 
fourteen days after the date on which any alteration 
is made in the register of members, make any necessary 
alteration in the index. 

The index, wliich may be in the form of a card index, 
must in respect of each member contain a sufficient 
indication to enable the account of that member in 
the register to be readily found. 

If default is made, the company and every officer 
of the company who is in default is liable to a default 
fine (§96). 

On the issue of a share warrant the company must 
strike out of its register of members the name of the 
member then enteroil therein as holding the shares 
specified in the warrant as if he had ceased to be a 
member, and enter in the register the following 
})articulars ; — 

(a) The fact of the issue of the warrant ; 

(b) A statement of the shares included in tlie 
warrant, distinguishing each share by its 
number ; and 

(c) The date of the issue of the warrant. 

The bearer of a share warrant is, subject to the 
Ai'ticles of the company, entitled, on surrendering it 
for cancellation, to have liis name entered as a member 
in the register of members. 

The company is responsible for any loss incurred by 
any person by reason of the company entering in the 
register the name of a bearer of a share warrant in 
respect of the shares therein specified without the 
warrant being surrendered and cancelled. 
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Until the warrant is siirrendered, the particulars 
specified above are deemed to be the particulars 
required to be entered in the register of members, and, 
on the surrender, the date of the surrender must be 
entered. 

Subject to the provisions of the Act, the bearer of a 
share warrant may, if the Articles of the company so 
provide, be deemed to be a member of the company 
within the meaning of the Act, either to the full extent 
or for any purposes defined in the Articles (§ 97). 

TJie register is primd facie evidence of any matters 
directed or authorised by the Acts to be inserted therein 
(§ 102 ). 

(o) Trusts not to bo entered. 

No notice of any trust, expressed, implied, or 
constructive is allowed to be entered on the register, 
or be receivable by the Registrar, in the case of com- 
panies regisicred in England (§ 101). 

In the case of a trust it is therefore imperative 
to register the trustees as joint owners, in their own 
names, since otherwise the cestui qvi trust, if registeicd, 
would have control of the shares. A trustee, if regis- 
terctl, will, of course, bo liable for calls. If the shares 
are registered in the name of a nominee, whilst the 
lattei’ would be liable for calls, he is entitled to an 
indemnity from his principal f»)r all calls paid, even 
if the calls exeeerl the amoruit of the pro])erty held by 
the nominee (Hardoon v. Selilios (1901), A.C. 118). 
In that case a broker’s clerk held shares as nominee 
for his principal, the broker. The shares were value- 
less, and the broker claimerl that he was only liable to 
the value of the shares ; but it was held that he must 
indenmify the clerk for all calls paid. 
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When new trustees are appointed, the shares must 
be transferred to them by a proper instrument of 
transfer ; a vesting declaration is not enough (Trustee 
Act, 1925, § 40 (4) (c)). 

If the company knows of a trust, it nee<l not 
enquire as to wliether trustees are within their powers 
in dealing with the shares {Simpson v. Molson (1895), 
A.C. 270). 

TJie executors of a decease<l ])ei-son are entitled 
to have their names entered on the register without 
a statement as to their reyjresentative capacity 
{T. II. Saiivders <£■ Co. (1908), 1 Ch. 415), but until 
they take the shares into their own names they incur 
no liability in respect of them {Buchan's ca^e (1879), 
4 A.(\ 549), the estate being directly liable. 

The entry of the name of the Public Trustee in 
the books of a com])any does not constitute notice 
of a trust (Public Trustee Act, 1906, § 11 (5)). 

Joint holders arc entitloti to have their names 
entered in whatevei- order they wish {Burns v. 
Siemens Bros. (1919), 1 C'h. 225). This is important 
where tlie fiist named only is entitled by the Articles 
to vote, and joint liolders for that reason often split 
their holdings into blocks, the names appearing in 
a different order for each block, so that all can vote. 


(b) Inspection. 

The register of members, commencing from the date 
of tJip registration of the company, and the index 
of the names of memljers must bo kept at tlie registered 
office of the company, and, except wJien the register is 
closed as below, must during business hours (subject 
to such reasonable restrictions eis the company in 
general meeting may imjjose, so that not less than 
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two hours in each day be allowed for inspection) be 
open to the inspection of any member without charge 
and of any other person on payment of one shilling, 
or such less sum as the company may prescribe, for 
each inspection. 

Any member or other person may require a copy of 
the register, or of any pait thereof, on payment of 
sixpence, or such less sum as the company may pre- 
scribe, for every hundred words or fractional part 
thereof required to be copied. The company must 
cause any copy so required by any person to be sent 
to that person within a period of ten days commencing 
on the day next after the day on which the require- 
ment is received by the company. 

If inspection is refused or if any copy required 
is not sent within the proj)er period, tJie company 
and every officer of the company who is m default 
is liable in respect of each offence to a fine not exceeding 
two pounds, and further to a default fine of two 
pounds (t.e., not exceeding two poimds a day). 

In the case of any such refusal or default, the (^ourt 
may by order compel an immediate inspection of the 
register and index or direct that the copies required 
shall be sent to the persons requiring them (§ 98). 
The fact that the object of the inspection is criminal 
to the company does not justify refusal of inspection 
{MvMer v. Eastern and Midlands Railway (1888), 
38 Ch. D. 92). 

A company may, on giving notice by advertisement 
in some newspaper circulating in the district in which 
the registered office of the company is situate, close the 
register of members for any time or times not exceeding 
in the whole thirty days in each year (§ 99). 
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The right to inspect and require copies ceases when 
the company is in liquidation (Kent Coalfidd Syndicate 
(1898), 1 Q.B. 754), and is not available during the 
time the register is properly closed. 

<c) Rectlflcatioii of Register. 

If the name of any person is, without sufficient 
cause, entered m or omitted from the register of 
members of a company ; or default is made or un- 
necessary delay takes place in entering on the register 
the fact of any person havmg ceased to be a member, 
the person aggrieved, or any member of the company, 
or the company, may apply to the Court for rectifi- 
cation of the register. The Court may either i*efuso 
the application, or may order rectification of the 
register, and payment by the company of any damages 
sustained by any party aggrieved. 

On such an application the Court may decide any 
question relating to the title of any person who is a 
party to the application to have his name enteied in 
or omitted from the register, whether the question arises 
between members or alleged membeis, or betveen 
members or alleged members on the one hand and the 
company on the other hand, and generaUy may decide 
any question necessary or expedient to be decided for 
rectification of the legist er. 

The Court, when making an order for rectification 
of the register, must by its order direct notice of the 
rectification to be given to the Registrar (§ 100). 

Rectification can be made whether the company 
is a going concern or in liquidation, but after liquida- 
tion it cannot be rectified on the ground of fraud 
{Oakes v. Turqvand (1867), L.R. 2 U.L. 325) unless the 
applicant never had been a member {Alabaster's Case 
(1869), 7 Eq. 273). 
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Roetifioation has been ordered by the Court 
inter alia, where the regibtration of a transfer has 
been wrongfully refused {Stranton Iron and Steel Co. 
(1873), 16 Eq. 559), where shares have been improperly 
siuTendered (Bellerby v. Roland and Ma/rwood's 
Steamship Co. (1902), 2 (^h. 14), and where effect has 
been given to a forged transfer (Rahia and San 
Francisco Railway Co. (1868), 3 Q.B. 584). Where 
an application is made to the (Jourt for rectification, 
and it appears that there is bome question in dispute 
requiring investigation, the practice is for the Court 
not to make the order applied for, but to dismiss the 
bummoiib or motion, leaving it open for the applicant 
to bring an action for the settlement of the dispute 
{In n Greater Britain Products Development Corpora- 
tion (1924), 40 T.L.R. 488). 


(d) Dominion Register. 

A com'()any having a share capital whose objects 
compii.se the transaction of business in any part of 
His Majesty’, s dominions outsitle Great Britain, the 
( 'hannel IsluncLs, or tlic Isle ot Man may cause to be kept 
in any such part of Ris Majesty’s dominions in which 
it transaitb business ji brantdi legister of members 
resident in that part (called a “ dominion register ”). 

The company must give to the Registrar of Com- 
panies notice of the situation of the office wliere any 
dominion register is kept and of any change in its 
situation, and if it is discontinued, of its discontinuance, 
within fourteen days of the opening of the office or of 
the change or discontinuance, as the case may be. 
Tf default is made the company and every officer of 
the company who is in default is liable to a default 
fine (i.e., not exceeding £5 a day). 
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References to a colonial register occurring in any 
Articles registered before the conimen cement of the 
Act are construed ah references to a dominion register 
(§ 103 ). 

A dominion register is deemed to be part of the 
company’s register of members (called “ the principal 
register”). 

It must be kept in the same mannei' in which the 
principal register is required to be kejit, except that 
the ailvertisement before closing the register must 
be inserted in some newspaper circulating in the 
district where tlie dominion legister is kept, and that 
anj" competent Pourt in tliat part of His Majesty’s 
dominions where tlie register is kex>t may exerci.se 
tlie same jurisdiction of rectifying tlie register as is 
exercisable by the Court, and that the offences of 
refusing inspection or co]aes of a dominion register, 
and of authorising or permitting the refusal may be 
jiroserutcd summrxnly before any tribunal, having 
summary ('liminal jurisdiction in that part of His 
Majesty’s dominions. 

I’he company must transmit to its registered office 
a eoiiy of every entry in its dominion register as soon 
as may be after the entry is ma.de, and cause to be 
kept at its registered office, dulj’' entered u]) from 
time to time, a duplicate of its dominion register. 
Every .such dujilicate is for all purposes deemed to 
be part of the xirincipa] register. If default is made in 
maintaining this dujilicate register, the company 
and every officer of the company who is in default 
is liable to a default fme. 

►Subject to the provisions with resjiect to the 
duplicate register, the shares registered in a dominion 
register must be distinguished from the shares regis- 
tered in the principal register, and no transaction with 
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respect to any shares registered in a dominion register 
must during the continuance of that registration, be 
registered in any other register. 

A company may discontinue to keep any dominion 
register, and thereupon all entries in that register 
must be transferred to some other dominion register 
kept by the company in the same part of His Majesty’s 
dominions, or to the principal register. 

Subject to the provisions of the Act, any company 
may, by its Articles, make such provisions as it may 
think fit respecting the keeping of dominion registers 
(§ 104). 

An instnimcnt of transfer of a share registered in 
a dominion register, other than such a register kc])t in 
Northern Ireland, is deemed to bo a transfer of pro- 
perty situate out of the United Kingdom, and, unless 
executed in any part of the United Kingdom, is exemjjt 
from stamp duty chargeable in Great Britain (§ 105). 

The Foreign Jurisdiction Act, 1890, has effect as if 
sections 103, 104 and 105 of the Act were included 
among the enactments which by virtue of § 5 of that 
Act may be applied by Order in Council to foreign 
countries in which for the time being His Majesty 
has jurisdiction. 

His Majesty may by Order in Council direct that the 
sail! sections, including aiiy enactments for the time 
being in force amending or substituted for those 
sections, shall extend, with or without any exceptions, 
adaptations or modifications specified in the Order, 
to any territories under His Majesty’s protection to 
which those sections cannot be extended under the 
Foreign Jurisdiction Act, 1890, as amended by sub- 
section (1) of this section. 
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His Majesty may by Order in Council revoke or 
vary any Order so made (§ 106). 

If by virtue of the law in force in any part of H~ia 
Majesty’s dominions outside Great Britain (including 
any territory which is under His Majesty’s protection 
or in respect of which a mandate under the League of 
Nations has been accepted by His Majesty), com- 
panies incorporated under that law have power to 
keep in Great Britain branch registers of their members 
resident in Great Britain, His Majesty may by Order 
in Council direct that the rights as to inspection and 
copies and the powers of the Court to rectify the 
register, shall, subject to any modifications and 
adaptations specified in the Order, apply to and in 
relation to any such branch rc^sters kept in Great 
Britain as they apply to and in relation to the registers 
of companies within the meaning of the Act (§107). 

§ 2. — ^Annual Return. 

(1) COMFANIEB HAVINa A BHABB CaFITAI.. 

Hvery company having a share capital must once at 
least in every year make a return containing a list of 
all persons who, on the fourteenth day after the first 
or only ordinary general meeting in the year, are 
members of the company, and of all persons who have 
ceased to be members since the date of the last return 
or in the case of the first return, of the incorporation 
of the company. 

The list must state the names, addresses, and 
occupations of all the past and present members 
therein mentioned, and the number of shares held 
by each of the existing members at the date of the 
return, specifying shares transferred since the date 
of the last return or, in the case of the first return, of 
the incorporation of the company by persons who are 



360 COMPANY LAW. LChap XI. 

still members and have ceased to be members respec- 
tively and the dates of registration of the transfers, and, 
if the names therein are not arranged in alphabetical 
order, must have annexed to it an index sufficient to 
enable the name of any person in the list to be readily 
found. Wliere, however, the company has (‘onverted 
any of its shares mto stock and given notice of the con- 
version to the Registrar of Companies, the hst must 
state the amount of stock held by each of the existing 
members instead of the amount of shares and the 
particulars relating to shares. 

The return must also state the address of the regis- 
tered office of the company and must t oiitain a 
summary distinguishmg between shares issucfl for 
cash and shares issued as fully or partly paid U]i other- 
vise than in cash, and specifying the following jiar- 
ticulars : — 

(а) The araoimt of the share capital of the com- 
pany, and the number of the shares into which 
it is divided. 

(б) The number of shares taken from the com- 
mencement of the company up to the date 
of the return. 

(c) The amount called up on each share. 

(d) The total amount of calls received. 

(e) The total amount of calls impaid. 

(/) The total amount of the sums, if any, paid 
by way of commission in respect of any 
shares or debentures. 

(gf) Particulars of the discount allowed on the 
issue of any shares issued at a discount, or 
of so much of that discount as has not been 
written off at the date on which the return 
is made. 
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(A) The total amount of the sums, if any, allowed 
by way of discount in respect of any deben- 
tures, sinre the date of the last return. 

(t) The total number of shares forfeited. 

(k) The total amount of shares for whieli share 
warrants ai'e outstanding at the date of the 
return. 

(l) The total amoiuit of share warrants issued and 

surrendered respectively since the date of 
the last return. 

(m) The number of shares comprised in each 
share warrant. 

(n) All such particulars with respect to the persons 
wh o at the date of the return are the directors 
of the company as are required to be contained 
in the Register of Directors. 

(o) The total amount of indebtedness of the 
company in respect of all mortgages and 
charges which are required (or, in the case 
of a company registered in Scotland which, 
if the company had been registered in 
Rngland, would be required) to be registered 
with the Registrar of (Companies, or which 
would have been required so to be regis- 
tered if createtl after 1st July, 1908. 

The return must be in accordance with the form 
set out in the /Sixth Schedule to the Act, or as near 
thereto as circumstances admit. 

In the case of a company keeping a dominion 
register, the particulars of the entries in that I'egister 
must so far as they relate to matters which are required 
to be stated in the return, be included in the return 
made next after copies of those entries are received at 
the registered office of the company (§ 108). 
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(2) CoMPAVlBB NOT HAVINO A SKABa CAPITAI. 

Every company not having a share capital must 
once at least in every calendar year make a return 
stating — 

(a) the address of the registered office of the 
company ; 

(5) all such particulars with respect to the persons 
who at the date of tlie return are the directors 
of the company as are required to be con- 
tained in the Register of Directors. 

There must likewise be annexed to this return a 
statement oontainmg particulars of the total amount 
of the mdebtedness of the company in respect of all 
mortgages and charges which are lequired (oi, in the 
case of a company registered in Scotland, wliich if 
the company had been registered in England, would 
be lequired) to be registered with the Registrar of 
Companies, or which would have been required so to 
be registered if cieated after Ist July, 1908 (§ 109). 

The annual return must be contamed in a separate 
part of the register of members, and must be com- 
pleted within twenty -eight days after the first or 
ordmary general meetmg m that year, and the com- 
pany must forthwith forward to the Registrar of 
Companies a copy signed by a director or by the 
manager or by the secretary of the company. The 
annual return is open to inspection and copies can 
be obtained m the same manner as in connection 
with the register of members. 

Except where the company is a private company, 
or is an assurance company which has sent a copy of 
its accoimts and balance sheet to the Registrar in 
accordance with the provisions of § 7 (4) of the Assur- 
ance Companies Act, 1909, the annual return must 
include a written copy, certified by a director or the 
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manager or secretary of the company to be a true copy, 
of the last balance sheet which has been audited by the 
company’s auditors, including every document required 
by law to be annexed thereto, together with a copy of 
the report of the auditors thereon certified as aforesaid, 
and if any such balance sheet is in a foreign language 
there must also be annexed to it a translation thereof 
in ^English, certified in the prescribed manner to 
be a coiTect translation. If, however, the last balance 
sheet did not comply with the requirements of 
the law as in force at the date of the audit with 
respect to the form of balance sheets there must be 
made such additions to and corrections in the copy as 
would have been lequired to be made in the balance 
sheet in order to make it comply with the said require- 
ments, and the fact that the copy has been so amended 
must be stated thereon. 

If a company fails to comply with anj’^ of the above 
requirements, the company and every officer of the 
company who is in default is liable to a default fine, 
i.e., a fme not exceeding £5 a day. 

The expression “ officer,” and the expression 
” director,” as used above, includes any person in 
accordance "with whose directions or instructions the 
directors of the company are accustomed to act (§ 110). 

The company must file the annual return once in 
every CAiiBNDAB year (Gidson v. Barton (1875), L.R. 
10 Q.B. 329) ; and this even if a general meeting 
is not held {Park v. Lawton (1911), 1 K.B. 588). 

The Registrar of Companies considers that the 
expression “ every document required to be annexed ” 
to the balance sheet does not include a copy of the 
profit and loss account. 

Private companies are required to comply with 
the Articles whereby they are constituted private 
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companies, or they will lose the privileges enjoyed by 
such companies. Inhere must therefore be included 
in the annual return of a private company a certificate 
signed by a director or the secretary that the company 
has not since the date of the last return or in the case 
of the first return, since the date of incorporation, 
issued any mvitation to the public to subscribe for 
any shares or debentures of the company, and where 
tlie annual return discloses that there are more than 
fifty members, also a certificate so signed that the 
excess consists of present employees or past employees 
who were membeis while employees and have continued 
to be membeis (§ 111). 

The following is the form pioscnbed foi the annual 
return by the Sixth Schedule of the Act ; — 

FoHM AnVI A1 Rrxi of a t f>MPANY IIAMNO A SlIAHr f APJTAI 
Ann HAT KrxiJKN of the ( ompant. Limiit d iiiarlu up 

to the i3a\ of 1 (hx mg the 

foiiitepnth iluy oflor tlie rlatn of the firbt or only oniin jr^ gfiipial 
meeting in 1*) ) 

The addiPB^ of tho legixttrcd oflire ot the company is as follow's 


SuBlMAKY on ShARL. C. APITAX, AND SsAJli S 


Nominal aliaie capital 1 divided into^ 


(shares of 1 
(shares of t 


( ach 
each 


Total number of HharoB taken up to the f 

day of 19 (being the date of thi | 

return) which numkier must agree with tlip total | 
shown in tlie list as held by oxistmg memberh V 

Number of shores issued subject to payment wholly in i axli 

Niunbei ot ultoies issued as fully paid up olheiwist tlion m rash 

Number of sliaies issued as partly paid up to the extent of ) ^ 
pel shaie otherwise than m cash j 

-^Number of shaiss (if any) Lssued at a discount 

Total amount of discount on the issue of shares which has not ) „ 
been wiitten off at the date of this return f 

’There has boon nailed up on each oi shares^ £ 

^ There has been called up on each of shares £ 

’There has been l ailed up on each of shares, £ 



BOOKS AKO AOOOUNTS. 


355 


52.J 


Total am mint of calls received, includi ig payments on appli* 
cation and allotment 

Total amount (if any) agreed to be ooiieidered aa jiaid on 

aharea whirb have been iaaued as fully paid up otlierwise r £ 
than in rash . . . . . . . . , , . . . . J 

Total amount (if any) ag^^cl to be ronsideiud bh paid on 1 

shares whicVi have Irieen issued as partly paid up to the [• £ 
extent of per share otherwise than in cash j 

Total Amount of nails unpaid . . . . . , . . , . £ » 

Total ammmt of sums (if any) paid by way of commission in 
respect of any shams or debentums nr flowed by way of 
discount in respect of any debentures since elate of the last 
return 

Total number of shaies forfeited . . 




Total amount paid (if any) on shares forfeited . . . . . . £ . 

Total amount of sharps for which share wnTraiils to l>earer are 
outstanding 

7''otnl am omit of shaiv warrants to lx»arer issued 
onrl surrendered respectively since date of the 
last return 

Number of shares comprised ui each share warrant to bearer. . 

Total amoiuit of Iho indebtedness of the company m iTspoct of 
all niorigages and charges of tho kuid which are required (or, 
m the case nf a conqjany regislorcd m dcotland, which, if the 
company had been rcgisiered 111 Knglaiid, would be required) 
to be registeied with bJie Hegislrar of Pompanies, under the 
Companies Act, 1929 



I Issued 

Surrendered £ 



1 ^Vlien there aru hhares oi ilifluient kinds or amoiintH (r g., i’Teleronco and Ordinary or 
and 1 h ) fliato bho uniiibur and nnuiinal values hejiaratcly. 

If tho aharuH are ul diffureut kindb, btate thimi Beparatelv. 

^ Whoro variDUH amounta have been called or there are BliaroB ot ditfereub kinds, state 
them Heijarately. 

* Include wliut has hoen receivt'il nji forleited as as on Bxistinif Bharos. 


Copy of i.ast aitditxo Bai#akce: Shi&jst of the Company. 

XoTJB. — JSxcept where tho company ii» (J) a “ Private Company *’ within 
the meaning of tk*ction 29 of the Crimpanios Act. 1929, or is (2) an assurnnCB 
company which has complied with tho pi ovisicms of Section 7 (4) of the 
Assurance Companies Aut, 1909, this return must inelude a writteiL copy, 
certified by a diipctor or by the manager or secretary of the company to be 
a true copy, of the last balance shpct whirli has Imcn audited by the 
company’s auditors (Includmg every document required by law to be 
annexed thereto) together with a copy of the icport of the auditors there- 
on (ceziifiod as aforesaid), and if any bucli bnlanne sheet is m a foreign 
language there must also In? annexed to it a translation thenmf in Knglish 
certified in the prescnljed manner to be a correct translation. If the said 
last balance sheet did not comply with tho requirements of the law as in 
force at the dato of the audit with resjiect to the form of balance sheets there 
must be made such aclditiniis to and corrections m the said copy as would 
have been required to be made in the said balan(.*e sheet m order to make it 
comply with the said requirements, and the fact that the said ropy has been 
so amended must be stated thpreon. 

Z 2 
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Private Companv 

Certifii ates to be given by a Private Company 

A 1 certify that the company han not Rime the date of the ^last 
Annual Ketum usued aii> invitation to tho puhlu to aubsciibe for anj aharea 
or debentures of the company 

(Signature) 

(State whetlier Director or Secretary ) 

B Should the uumbot of members of the company exceed fifty the 
following tertificate is also requiied — 

1 lertify that tho exrpss of msmbors of the company above tilty 
‘consists ivholly oi persons who aie in the iinployiuent of tho 
‘ compan> aiid/or of persona who having been foimcrly m the 
(inpInvmLut of the c omnaiiv wore while m such employment and 
‘ hai e contmiierl afler Ihf dotarmmation of such Bmployment to be 
‘ ini mbors of I he r iimiiany ’ 

(Signature) 

(State whethei Direr toi oi Setipiai> ) 


^ fn the tnheoltJic first \TiTiiial Kotiiru htrike out the wordH lant iiinual Kitiuu 
and siihslitnti thiietui tlu wordH Inrorportition of the roiupani 


NniF — Bankmg companies must arid a IirI of all their places of 
busmf HH 

Till l^tum must be signed at the end bj a direilni oi Ihc manager 
or Hocirtaiy of the company 

Deliveied for filing by 

Paitipiilars of the '•'Diiertors of the f r)rnpan\ 

Liiiiitpd at the date of tho Annual Return 


tTht pri hpnt 
( hi LHtian 
Naiiip tir 
NaniLH and 
Buiuamu 


Anr foiuiii 
Chi latiau 
!NaiijF oi 
Nanii h ni 
huitiamc 


Nationalitv 


Nationality 
of origin 
fif othii 
than Iht 
1 1 nt 
natirmaliti) 


1 siiul 
itHirJentinl 
addi Lss 


tOthri 
humnesb 
occupation if 
anv If none 
stale h[j 


* Dirootor inrliides an^ poison who Dccnpios the iMisitinu of a diiectoi in 
whainvur name railed and any vernon in accoidanri with whose dlrectiDns ot 
instructions the directors of a i unipany aie accustcimrd to ai L 

t In the case of a corporation ith corporate name and icgieteiod oi prmoipal 
office should be shown 

t In the case of an individual who has no business oQcupation but holds any 
other dirortorahlp or directorHliips particulars of that directorship or of some one 
of those diTBctOTships must he entered 
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List ot Psesoks holding shares m the Company Limited, 

on the day of 19 , and of Fersoiis who have hold 

shares therem at any tune since tl e date of the hut return or, (m 
the oase of the first return) of the mcorporation of the company, 
showmg their names and addresses and on account of the shares so 
held 

N B — If the names in this list aie not arranged in alphabeticsl order, 
an index sufhrioiit to enable the name of any person in the list to be readily 
found must bo annexed to this list 


NAMi<n Anniu HhT h, A^u 
0< rniAiioNs 


ArioiTNT or SHAitKb 


Folio lu 
JicMStf 1 
Jjt 
cnti 

tiiiuiuf; 

Pai 

lu xiJars 


Snr 

iiaiiu 


Chiis 

tlKU 

Name 


Ad 

lireMs 


Oil 11 
pation 


• N iiiiibei 
of SJiarts 
licid 1)> 
exist iiif^ 
Ml llllll 1 h 
at daiu ot 
H( turn 


X Fartii iilars of 
Shaios tianBfcired 
Ibiiiit tlu Dati of 
|tlie last Ruturn OT 
llU thl IHbB of tllB 
fiiRfa Ritiun) of 
thl nil oniorallotil 
of the ( ouiiian^ 
lu jH INDUS w ho ai b| 
Htill Moiiibers 


Nunj 

IJLI t 


Dabp of 
Ri Mbtra 
tion ot 
ri ansftr 


tPartiLiilaiH of 
Shaios traiibfened 
Rime the dale of 
the last Bet urn or 
(in the Lane of the 
|firsL Bet urn) of the 
mcoipoiatiou of 
tho C Diiipam lu 
iPersonR who lia^ e 
1 1 atud to l>L 
MembLiK 


BeiiiarliB 


Niim 
bti t 


Date ot 
BeiilHiira 
tiou of I 
I iHUBfor 


(Sif/iiaf uTf) 

(Sftiti nhithu Vittriit or ManniK t ot Stttitnru ) 

* Jhi afsf^iikatr nuuibn of sliaieslii Id andnoltlii diRtinctivi nuuiherb nnisMu stated, 
and till f nluiiin niuRt lu addi d uj) thronfi,hont so to make oui total to iisn t \>it)i that 
stall d 111 thl buijimnM to ha\ i \n i n iaktii uji 

t M h( II tin nIiilipm are ni ditfi iint dasHis lh< bt loIiiiutjh tiia\ be siibdividi d n i that tho 
niiiiilu 1 of 0iuh I Ibhb held ni tiHONfiiiid iiin\ bi Nhowii Niparatih Mhert^ aii\ ihariR 
liHVL heufi i unvortod into st ick tlio uiiiuuiit of slockhDld lu phlIi inciuliermuHt lu bhoiKu 

$ Ihe date of iiMBtiation of tiiih tiuiisJci should lu mvbh ae will as tlit iiuiiilui of 
HharLb tiauHti-riod on laih datt I lie paitii iilaiH should lu plaiid o|i))ONiti tin name of 
till transteroi and not oiipobiU that of tlip traiisfii 1 1 hut the uauio of tin tiaosttioe may 
be iiisiilerl in tht Jlcinorks ooJuuin iinuu diatili npi ositi the partnulniR ot each 
tl ansi IT 


§ 3. — Register of Directors. 

A register containing the names, addreBsob, and 
occupations of the directors and managers, must be 
kept, and a copy thereof must be sent to the Registrar, 
who must also be notified of any change. The 
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penalty for failure is £5 a day on the company and any 
director, manager, secretary or other oflSicer, author- 
ising the default (§144). (See Chap. X, § 7.) 

For at least two hours on each day, the register 
must he open for the inspection of any member of 
the company without charge, and of other persons 
at a charge not exceeding one shilling. If inspection 
is refused, the company and every officer of the 
company who is in default is liable to a fine of £5, 
and upon application, the (^ourt may order an 
immediate inspection of the register (§ 144). 


§ 4. — Register of Charges. 

A register of charges specifically affecting property 
of the company must be kept, giving a short des- 
cription of the property charged, the amount of 
the mortgage or charge, and (except in the tase of 
securities to bearer) the names of the mortgagees or 
persons entitled to the charge. 

The penalty for wilful omission is a sum not exceeding 
£60 on everj’^ director, manager, oi other officer 
authorising the same (§ 88). (See Chap IX, § 3.) 

The register, and copies of any mstrumonts creating 
any charge requiring registiation, must, for at least 
two hours a day, be open to the inspection of members 
and creditors of the company without charge, and of 
other persons upon payment of a sum not exceeding 
one shilling. If inspection of the said copies or the 
register is refused, any officer of the company who 
is in default is liable to a fine not exceeding £5, and 
to a further fine not exceeding £2 a day during which 
the default continues. The Court may order an 
immediate inspection of the copies or register (§89). 
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§ 5. — Minute Books. 

Minute books of proceedings at general meetings, 
or at meetings of the directors or managers, must be 
kept. 

Any minute duly signed is evidence of proceedings 
at the meeting concerned ; and until the contrary is 
proved, every general meeting of the company, or 
meeting of directors or managers, in respect of the 
proceedings whereof minutes have been so made, 
is deemed to have been duly held and convened, and 
all proceedings had thereat to have been duly had, 
and all appointment. s of directors, managers or 
liquidatois>, aie deemed to be valid (§ 120). 

Books containing the minutes of proceedinos op 
GENERAL. MEETINGS of the company must be kept at 
the legist ered office of the company, and during 
busuiess hours (subject to such reasonable restrictions 
as the Articles or a general meeting impose so that not 
less than two hours a day are allowed for inspection) 
be o])cii to the inspection of any member without 
chaige. Any member can require a copy of any 
such minutes to be furnished to him withm seven 
days aftei request, at a charge not exceeding sixpence 
for eveiy 100 words. If inspection, or the supply 
of lequircd copies, is refused, the company and every 
officer of the company "who is in default is liable to a 
fine not exceeding £2 for each offence, and further to 
a default fine not exceeding £2 a day. The Court 
may comjiel an immediate inspection of the minute 
book, or direct the supply of required copies to tlie 
persons who have applied for them (§ 121). There 
is no such right of inspection, or to obtain copies, of 
minutes of directors’ meetings. 
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§ 6. — Accounts. 

!E very company must cause to be kept proper books 
of account with respect to — 

(a) all sums of money received and expended 
by the company and the matters in respect 
of which the receipt and expenditure takes 
place ; 

(&) all sales and purchases of goods by the 
company ; 

(c) the assets and liabilities of the company. 

The books of account must be kept at the registered 
office of the company or at such other place as the 
directors think fit, and at all times be open to inspec- 
tion by the directors. 

If a director fails to take all reasonable steps to 
secure compliance by the company with these require- 
ments or has by his own wilful act been the cause of 
any default, he is, in respect of each offence, liable on 
summary conviction to imprisonment for a term not 
exceeding six months or to a fine not exceeding two 
hundred pounds, but a person must not be sentenced 
to imprisonment for such an offence unless, in the 
opinion of the Court dealing with the case, the offence 
was committed wilfully (§ 122). 

Although § 122 does not mention stock sheets, it 
should be noted that by § 274, in a winding-up, directors 
and officers are liable on conviction to imprisonment 
if proper books of account were not kept Avithin the 
period of two years immediately preceding the com- 
mencement of the winding-up. 

For the purposes of that section, proper books of 
account are deemed not to have been kept in the case 
of any company if there have not been kept such 
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books or accoonts as are necessary to exhibit and 
explain the transactions ana financial position of the 
trade or business of the company, including books 
containing entries from day to day in sufficient detail 
of all cash received and cash paid, and, where the 
trade or business has involved dealings in goods, 
STATEMUKTS OF THE ANNUAL STOCKTAKINGS and 
(except in the case of goods sold by way of ordinary 
retail trade) of all goods sold and purchased, showing 
the goods and the buyers and sellers thereof in 
sufficient detail to enable those goods and those Ijuyers 
and sellers to be identified (§274 (2)). 

The directors must at some date not later tJian 
eighteen months after the incoi’poration of the company 
and subsequently onc't at least in every calendar yesw 
lay before the company in general meeting a profit 
and loss account or, in the case of a company not 
trading for profit, an income and expenditure ac(*ount 
for the period, in the ease of the first account, since 
the incorporation of the <‘ompany, and, in any other 
case, since the preceding account, made uj) to a date 
not earhev than the date of the meeting by more 
than nine months, or, in the case of a company eariy’ing 
on business or having interests abroad, by more than 
twelve months. The Board of 'JVade, if for any 
special reason they think fit so to do, may, in the case 
of any company, extend the period of eighteen months, 
and in the case of any company and with respect to 
any year extend the periods of nine and twelve months 
aforesaid. 

The directors must also cause to be made out in 
every calendar year, and to be laid before the company 
in general meeting, a balance sheet as at the date 
to which the profit and loss ac'count, or the income 
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and expenditure account, as the case may be, is made 
up, and there must be attached to every such balance 
sheet : 

(i) a report by the directors with respect to the 
state of the company’s affairs ; 

(ii) the amount, if any, which they recommend 
should be paid by way of dividend ; and 

(iii) the amount, if any, which they propose to 
carry to the reserve fund, general reserve or 
ic&crve account shown specifically on the 
balance sheet, or to a reserve fxmd, general 
reserve or reserve account to be shown specifi- 
cally on a subsequent balance sheet. 

If any director fails to take all reasonable stops to 
comply with these provisions, he is, m respect of each 
offence, liable on summary conviction to imprisonment 
for a term not exceeding six months or to a fine not 
exceeding two hundred poimds, but a person must not 
be sentenced to imprisonment for such an offence unless 
in the opinion of the (’ourt dealing with the case, the 
offence was committed wilfully (§ 123), 

§ 7. — Balance Sheet. 

Since the submission of a balance sheet to the 
annual general meeting is compulsory, the Act makes 
certain detailed provisions as to the information to 
be stated therein, although no actual form of balance 
sheet is pi escribed so long as those provisions are 
complied with. There are also certain provisions 
which must be observed as to information to be dis- 
closed in the “ accounts,” i.e., it would be per- 
missible to disclose it either in the balance sheet or 
in the profit and loss account, or by way of a note on 
one of those documents. 
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Tlie BAXiANUx: shbbt must contain a summary of 
the authorised and issued sha^'e capital of the company, 
its liabilities and assets, together with such particulars 
as are neccBSEu:y to disclose the general nature of such 
assets and liabilities, distinguishing between the 
amounts respectively of the fixed and the floating 
assets, and must also state how the valu^ of the fixed 
assets have been arrived at (§ 124 (1 )). 

Under separate headings in the bauance sheet 
must be stated (so far as they are not written off) : — 

( 1 ) the preliminary expenses ; 

(2) expenses incurred in connection with any 
issue of share capital or debentures ; 

(.S) the amount of the goodwill and of any patents 
or trade marks, if such items are shown 
scxiarately or arc ascertainable from the 
books of the com^iany, from any contract 
for the sale or purchase of any property 
acquired by tlie comjiany, or from any 
documents in the possession of the com- 
pany relating to the stamp duty payable in 
respect of such contract or the conveyance 
of such property (§ 124 (2)) ; 

(4) particulars of the discount allowed upon the 
issue of shares (§47) ; 

(5) commission paid in resiiect of any shares or 
debentures or discount allowed in respect of 
any debentures (§44). 

Where a company has x>ower to re-issue debentures 
which have been redeemed, the balance sheet must 
disclose jiarticulars with respect to the debentures 
which can be so re-issued (§ 75). 

The balance sheet must also include under separate 
headings, the aggregate amount of any outstanding 
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loans made under the authority of the following pro- 
visions of § 45 — 

(1) money provided by the company in accord- 
ance with any scheme for the time being in 
force for the purchase by trustees of fully- 
paid shares in the company to be held by 
or for the benefit of employees Including 
any director holding a salaried employment 
or office ; and 

(2) loans made by the company to persons other 
than directors bond fide in the employment 
of the company with a view to enabling 
those persons to purchase fully-paid shares 
m the company to be held by themselves by 
way of beneficial ownership (§ 45). 

Where the company has issued redeemable jueference 
shares, the balance sheet must contain a statement 
specifying what part of the issued capital consists of 
redeemable preference shares, and the date on or 
before which those shares are, or are to be liable, to be 
redeemed (§46). 

Where any liability of the company is secured 
otherwise than by operation of law on any assets of 
the company, tlie balance sheet must include a 
statement that that liability is so secured, but it is 
not necessary to specify the particular assets on which 
the liability is secured (§ 124 (3)), An example of a 
liability secured by operation of law is a vendor’s 
lien for the impaid purchase piice of property. The 
secured liabilities referred to are such as arise from 
agreement between the parties. 

Where the company has issued shares on which 
interest is payable out of capital under § 54 (aee 
Chap. Xll, § 1 ), the accounts must show the share 
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capital on which, and the rate at which, interest has 
been paid out of capital during the period to which 
the accounts relate (§54 (1) (g)). 

The ACCOUNTS laid before the company in general 
meeting must contain particulars showing — 

(a) the amount of any loans which during the 
period to which the accoimts relate have been 
made either by the company or by any other 
person under a guarantee from or on a 
security provided by the company to any 
director or officer of the company, including 
any such loans which were repaid during 
the said porioci ; anti 

(&) the amount of any loans made in manner 
aforesaid to any director or officer at any 
time before the ])eriod aforesaid and outstand- 
ing at the expiration thci eof ; and 

(c) the total of the amount paid to the directors 
as remuneration for their services, inclusive 
of all fees, ]iercentages, or other emoluments, 
paid to or receivable by them by or from the 
company or by or from any subsidiary 
company. 

The provisions with respect to loans do not apply — 

(a) in the case of a company the ordinary business 
of which includes the lending of money, to 
a loan made by the company in the ordinary 
course of its business ; or 

(&) to a loan made by the company to any em- 
ployee of the company if the loan does not 
exceed two thousand pounds and is certified 
by the directors of the company to have 
been made in accordance with any practice 
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adopted or about to be adopted by the 
company with respect to loans to its 
employees. 

If the above requirements are not complied with, 
it is the duty of the auditors of the company by whom 
the accounts are examined to include in their report 
on the balance sheet of the company, so far as they 
are reasonably able to do so, a statement giving the 
required particulars. 

The provisions with respect to the remuneration 
paid to directors do not apply in lelation to a 
MANAOINQ DIBECTOB OP THE COMPANY, aild ill the CaSe 
of any other director who holds any salaried 
EMPLOYMENT OR OFFICE in the company there is not 
required to be included in the said total amount 
any sums paid to him except sums paid by way of 
directors’ fees (§ 128). In the case of a director of 
the holding company who is managing director of a 
subsidiary, his fees in both capacities would liave to 
be included in the statement of director’s fees, wJiereas 
in the case of a managing director of the holding 
company, no fees need be disclosed, oven if received 
from a subsidiary company of which he was managing 
director. 

The expression “ emoluments ” includes fees, 
percentages and other payments made or considera- 
tion given, directly or indirectly, to a director as such, 
and the money value of any allowances or perquisites 
belonging to his office (§ 128). 

There is no definition in the Act of a holding 
COMPANY, except indirectly as follows : — 

Where the assets of a company consist in whole 
or in part of shares in another company, whether 
held directly or through a nominee and whether 
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that other company is a company within the meaning 
of the Act or not, and — 

(а) the amount of the shareH so held is at the time 
when the accounts of the holding company 
are made up more tJiaii fifty per cent, of the 
issued share capital of that other company or 
such as to entitle the company to more than 
fifty per cent, of the voting power in that 
other company ; or 

(б) the company has power (not being power 

vested in it by virtue only of the provisions 
of a debenture trust deed or by virtue of 
shares issued to it for the purpose in pursuance 
of those provisions) directly or indirectly to 
appoint the majority of the tlirectors of that 
other company, 

that other company shall be deemed to be a subsi<liary 
company within the meaning of the Act, and the 
expression “subsidiary company” in the Act means 
a company in the case of which the conditions of this 
section are satisfied. 

Where a company the ordinary business of which 
includes the lending of money holds shares in another 
company as security only, no account is, for the purpose 
of determining whethj'r that other company is a 
subsidiary company, to be taken of the shares so held 
(§ 127 ). 

Where any of the assets of a company consist of 
shares in, or amounts owing (whether on account of 
a loan or otherwise) from a subsidiary company or 
subsidiary companies, the aggregate amount of those 
assets, distinguishing shares and indebtedness, must 
be set out in the baIjAnce sheet of the first-mentioned 
company (the holding company) separately from all 
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its other assets, and where a company is indebted, 
whether on account of a loan or otherwise, to a sub- 
sidiary company or subsidiary companies, the aggre- 
gate amount of that indebtedness must be set out in 
the balance sheet of that company separately from all 
its other liabilities (§ 125). 

Where the holding company holds shares either 
directly or through a nominee in a subsidiary company 
or in two or more subsidiary companies, there must be 
ANNSXBD TO THE BAEAKCE SHEET of the holding Com- 
pany a statement signed by the persons, i.e., two 
directois or the sole director, by whom in pursuance of 
§ 129 the balance sheet is signed, stating how the profits 
and losses of the subsidiary compmiy, or where there 
are two or moie subsidiary companies, the aggi’egate 
profits and losses of those companies, have, so far 
as they concern the holdmg company, been dealt with 
in, or for the purposes of, the accounts of the holding 
company, and in particular how, and to what extent — 
(a) provision has been made for the losses of a 
subsidiary compan37 either in the accounts 
of that company or of the holding company, 
or of both ; and 

(&) losses of a subsidiary company have been 
taken into account by the directors of the 
holding company in arriving at the profits 
and losses of the holding company as dis- 
closed in its accounts. 

It is not necessary however, to specify in any such 
statement the actual amoimt of the profits or losses 
of any subsidiary company, or the actual amount of 
any part of any such profits or losses which has been 
dealt with in any particular manner. 

If in the case of a subsidiary company the auditors* 
report on the balance sheet of the company does not 
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state without qualification that the auditors have 
obtained all the information and explanations they 
have required and that the balance sheet is properly 
drawn up so as to exhibit a true and correct view of 
the state of the company’s affairs according to the 
best of their information and the explanations given 
to them and as shown by the books of the company, 
the statement which is to be annexed as aforesaid 
to the balanre sheet of the holding company must 
contain particulars of the manner in which the report 
is qualified. 

For these purposes, the profits or losses of a sub- 
sidiary company mean the profits or losses shown in 
any accounls of the subsidiary company made up 
to a date within the period to which the accounts of 
the holding company relate, or, if there are no such 
accounts of the subsidiary company available at the 
time when the accounts of the holding company are 
made up, the profits or losses shown in the last previous 
accounts of the subsidiary company which became 
available within that period. 

If for any reason the directors of the holding com- 
pany are unable to obtain such information as is 
necessary for the ]jreparation of the statement afore- 
said, the directors who sign the balance sheet must 
so report in writing and their report be annexed to 
the balance sheet in lieu of the statement (§ 126). 

Fvery balance sheet of a company must be signed 
by two directors, or if there is only one director, 
by that director, and the awlitors’ report must be 
attached to the balance sheet (§ 129). 

If any copy of a balance sheet which has not been 
signed as required by the directors is issued, cir- 
culated or published, or if any copy of a balance 

A A 
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sheet is issued, circulated or published without having 
a copy of the auditors’ report attached thereto, the 
company, and every director, manager, secretary or 
other officer of the company who is knowingly a party 
to the default will on conviction be liable to a fine 
not exceeding £50 (§ 120). 

In the case of a banking company registered 
after the 15th August, 1879, the balance sheet must 
be signed by the secretary or manager (if any), and 
where there aic more than three directors of the 
company, by at least three of those directors, and 
where there are not more than three directors by all 
the directors (§ 129). 

Except in the case of a private company, a copy of 
every balance sheet, including evejy document 
required by law to be annexed thereto, and a copy 
of the auditors’ report, must, not less than seven 
days before the date of the meeting at winch such 
balance sheet is to be submitted, be sent to all persons 
entitled to receive notices of general meetmgs of the 
company. Any member, whether he is or is not 
entitled to have sent to him copies of the company’s 
balance sheets, and any debentuie holder can claim 
to be furnished on demand and without eliarge, 
wdth a copy of the last balance sheet of the company, 
including every document required by law to be 
annexed thereto, together with a copy of the auditors’ 
report. If default is made in sending copies of the 
balance sheet to persons entitled to receive notices of 
meetings the company and every officer of the company 
who is in default, is liable to a fine not exceeding 
£20, and if copies are not sent in compliance wdth a 
demand by those persons entitled to make such 
request, within seven days after such demand is made. 
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the company, and every director, manager, secretary 
or other officer who is knowingly a party to the default 
is liable to a fine of £5 a day, vinless it is proved that 
the person making the demand has already demanded 
and been furnished with a copy. 

In the case of private companies, any member is 
entitled to be furnished, within seven days after 
request, witli a copy of the balance sheet and auditors’ 
report at a charge not exceeding sixpence for every 
100 words. The penalty upon default is a fine not 
exceeding £5 a day during whiclx the default continues, 
upon the company and every officer in default (§ 130). 

§ 8. — Investigation by Board of Trade In- 
spectors . 

The Board of Tiade may appoint one or more com- 
petent inspectors to investigate the affairs of a com- 
pany and to report thereon in such manner as the 
Board direct — 

(a) In the case of a banking company having a 
share ca|>ital, on the application of members 
holding not less than one-third of the shares 
issued ; 

(&) In the case of any other company having a 
share capital, on the application of members 
holding not less than one-tenth of the shares 
issued ; 

(c) In the case of a company not having a shai'e 
capital, on the application of not less than 
one-fifth in number of the persons on the 
comj)any’s register of members. 

The application must be supported by such evidence 
as the Board of Trade may require for the purpose of 

AA 2 
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sho'vnng that the applicants have good reason for, 
and are not actuated by malicious motives in, requiring 
the investigation, and the Board of Trade may, before 
appointing an inspector, require the applicants to- 
give security, to an amount not exceeding one hundred 
pounds, for payment of the costs of the inquiry. 

It is the duty of all officers and agents of the com-^ 
pany to produce to the inspectors all books and 
documents in their custody or power. 

An inspector may examine on oath the officers and 
agents of the company in relation to its business, and 
may administer an oath accordingly. 

If any officer or agent of the company refuses to 
produce to the inspectors any book or document which 
it is his duty under this section so to produce, or 
refuses to answer any question which is put to him 
by the inspectors with respect to the affaiis of the 
company, the inspectois may certify the refusal under 
their hand to the Court, and the Court may thereupon 
enquire into the case, and after hearing any witnesses 
who may be produced against or on behalf of the 
alleged offender, and after hearing any statement 
which may be offered in defence, jiunish the offender 
in like mamier as if he had been guilty of contempt 
of the Court. 

On the conclusion of the investigation the inspectors 
must report their opinion to the Board of Trade, 
and a copy of the report must be forwarded by the 
Board to the registered office of the company, and a 
further copy must, at the request of the applicants for 
the investigation, be delivered to them. 

The report must be written or printed, as the 
Board direct (§ 135). 
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Tf from any such report it appears to the Board of 
Trade that any person has been guilty of any offence 
in relation to the company for which he is criminally 
liable the Board must proceed as follows : — 

(i) in the ease of an offence in Bngland, if it 
appears to the Board that the case is one in 
which the prosecution ought to be under- 
taken by the Director of Public Prosecutions, 
the Board must refer the matter to him ; 

(ii) in the case of an offence in Scotland the 
Board must refer the matter to the Lord 
Advocate. 

If where any matter is so referred to the Direetor of 
Public Prosecutions he considers that the case is one 
in which a prosecution ought to be instituted and, 
further, that it is desirable in the public interest that 
the proceedings in the prosecution should be conducted 
by him, lie must institute })roceedings accordingly, 
and it will be the duty of all officers and agents of the 
company, past and present (other than the defendant 
in the proceedings), to give to him all assistance in 
connection with the prosecution which they are 
reasonably able to give. The expression “ agents ” 
in relation to a company is here deemed to include the 
bankers and solicitors of the company and any persons 
employed by the company as auditors, whether those 
persons are or are not officers of the company. 

The expenses of and incidental to such an investiga- 
tion must be defrayed as follows : — 

(a) Where as a result of the investigation a 
prosecution is instituted by the Director of 
Public Prosecutions or by or on behalf of 
the Lord Advocate, the expenses are to be 
defrayed by the Board of Trade. 
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(&) In any other case the expenses are to be 
defrayed by the company unless the Board 
of Trade think proper to direct, as the 
Board are authorised to do, that they shall 
cither be paid by the applicants, or in part 
by the company and in part by tne 
applicants. 

If, however, the company fails to pay the whole or 
any part of the sum which it is liable to pay, the 
applicants must make good the deficiency up to the 
amount by which the security given by them exceeds 
the amount, if any, which they have been directed by 
the Board to pay ; and any balance of the expenses 
not defrayed either by the company or the applicants 
must be defrayed by the Board. 

Section 13 (3) of the Bconomy (MisceUaneous 

Provisions) Act, 1926 (which provides for the issue 
out of the Bankruptcy and Companies Winding-up 
(Fees) Account of sums towards meeting the charges 
estimated by the Board of Trade m lespect of salaries 
and expenses in relation to the wmiling-up of com- 
panies m Fingland) have effect as if expenses to be 
defrayed by the Board were expenses incurred by the 
Board in relation to the windmg-up of companies in 
Bngland (§ 136). 

§ 9. — ^Investigation by Company’s Inspectors. 

A company may by sfbcial bbsoltjtion appomt 
mspectors to mvestigate its affairs. 

Inspectors so appointed have the same powers and 
duties as mspectors appointed by the Board of Trade, 
except that, instead of repciting to the Board, they 
must xeport in such manner and to such persons as 
the company in general meeting may direct. 
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If any officer or agent of the company refuses to 
produce to the inspectors an>' book or document which 
it is his duty to produce, or refuses to answer any 
question which is put to him by the inspectors with 
respect to the affairs of the company, he is liable to 
be proceeded against in the same manner as if the 
inspectors had been inspectors appointed by the 
Board of Trade (§ 137). 

A copy of the reports of any inspectors appointed 
under the Act, authenticated by the seal of the 
company whose affairs they have investigated, will 
be admissible in any legal proceedings as evidence 
of the opinion of the inspectors in relation to any 
matter contained in the report (§ 138). 

Inspectors appointed by a company otherwise than 
as above have no statutoiy riglits, e.y., an appointment 
of inspectors at a general meeting by ordinary or 
extraordina.ry resolution would give the inspectors 
no powers to demand inspection of the books, etc., of 
the company. 
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CHAPTER XII. 

DIVISIBLE PROFITS AND DIVIDENDS. 

§ 1. — Payment of Interest out of Capital. 

The return to shareliolders in respeet of their 
shares takes the form of a dividend oTit of the profits 
earned, and such a dividend can only be paid if there 
are profits available for that purpose. 

Where, however, any shares of a company are 
ISSUED FOR the purpose of baisinq money to defray 
the expenses of the construction of any works or 
buildings or the provision of any plant which can- 
not be made profitable for a lengthened period, the 
company may pay interest on so much of that share 
capital as is for the time being paid up for the peiiod 
and subject to the conditions and restrictions men- 
tioned below, and may charge the sum so paid by way 
of interest to capital as part of the cost of construction 
of the work or building or the provision of plant (§ 64). 

The CONDITIONS are as follows : — 

(a) No such payment shall be made unless it is 
authorised by the Articles or by special 
resolution. 

(b) No such payment, whether authorised by the 
Articles or by special resolution, shall be 
made without the previous sanction of the 
Board of Trade. 
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(c) Sefore sanctioning any such pa 3 rment the 

Board of Trade may, at the expense of the 
company, appoint a person to inquire and 
report to them as to the circumstances of the 
case, and may, before making the appoint- 
ment, require the company to give security 
for the payment of the costs of the inquiry. 

(d) The payment shall be made only for such 
period as may be determined by the Board of 
Trade, and that period shall in no case extend 
beyond the close of the half year next after 
the half year duruig which the works or 
buildings have been actually completed or 
the plant provided. 

(e) The rate of interest shall in no case exceed 

four per cent, per annum or such other rate as 
may for the time being be prescribed by Order 
in Council. By the Companies (Interest out 
of Capital) Order, 1929, the maximum rate 
was raised to, and remains, six per cent. 

(/) The payment of the interest shall not operate 
as a reduction of the amount paid up on the 
shaies in respect of which it is paid. 

(ff) The accounts of the comjiany shaU show the 
share capital on which, and the late at which, 
interest has been paid out of capital during 
the period to which the accounts relate. 
If default IS made in complying with this 
proviso the company and every ofiScer of 
the company who is in default is liable to a fme 
not exceedmg fifty pounds. 

(h) Nothing in this section affects any company to 
which the Indian Railways Act, 1894 (which 
contains similar provisions), as amended 
by any subsequent enactment, applies. (§ 54.) 
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It must be borne in mind that the above restrictions 
apply only to interest on share capital. A creditor 
of a company is entitled to demand satisfaction of his 
claim for interest as well as principal out of whatever 
assets are available whether they represent capital 
or profits of the company. 

Moreover, interest on moneys paid in advance of 
calls can be paid out of capital {Lock v. Queenslaiid 
Investment and Mortgage. Go. (1896), A.C. 461). 

§ 2. — Profits. 

It is a principle of law that dividends must not be 
paid out of capital, and this principle is usually re- 
flected by provision m the Articles of Association 
that dividends may be paid only out of profits ; it 
is necessary therefore to see what is meant by the 
term “ profits.” 

If the total net assets of a business at two dates be 
compared, the increase which they show at the later 
date as compared with the earlier date (due allowance, 
of course, being made for any capital introduced into 
or taken out of the business in the meanwhile) repre- 
sents in strictness the profits of the business during 
the period in question {Spanish Prospecting Co. 
(1911), 1 Ch. 92). 

But it is usual in practice, when drawing up 
accounts, to ignore unrealised gains not arising from 
carrying on the business, e.g., a rise in the value of 
land owned and occupied by the business ; and 
depreciation of assets is generally calculated according 
to an arbitrary rule. 

Where, however, the rights of outsiders intervene, 
e.g., where it is necessary to calculate a commission on 
profits to a manager, the term “ profits ” means 
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actual profits {Spanish Prospscting Co., supra), and 
not necessarily the profits shown by the profit and 
loss account. Thus, for this purpose, the term would 
include capital profits and profits not arising in the 
ordinary course of trade (subject, of course, to the 
terms of the agreement with the manager). 

§ 3. — ^Divisible Profits. 

The profits which are divisible amongst the members 
in the case of a limited company depend to a very 
large extent on the circumstances of each jiarticular 
case. Subject to the Memorandum and Articles of 
Association the divisible profits of a company may lie 
said to be : — 

(1) The excess of current income over current 
expenditure after making good dejireciation 
of floating assets and retaining sufficient 
funds to pay liabilities, but without neces- 
sarily in all cases taking into account de- 
preciation of fixed assets. 

(2) Capital profits may be divisible if they are 
realised and a surplus remains after making 
good any capital losses, and if it is withm 
the poweis of the company to distribute 
such capital profits. 

(3) Revenue losses must be made good before 
profits can be distributed, and capital losses 
must be made good before capital profits 
can be distributed ; but capital losses need 
not necessarily be made good before revenue 
profits are distributed. 

It is not, however, necessarily illegal in every 
case for dividends to be paid out of current profits 
without making good existing deficiencies in paid-up 
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capital, or without writing off a debit on the company’s 
profit and loss account occasioned by loss in previous 
yeai’s {Ammonia Soda Company v. Chamberlain and 
Others (1918), 1 Ch. 266 ; Stapley v. Read Bros. (1924), 
2 Ch. 1). 

Dividends cannot be paid out of capital, even 
though the Memorandum or Articles purport to give 
power to do so ( Verner v. General Commercial Invest- 
ment Trust (1894), 2 Ch. 264 ; re Sharpe (1892), 1 Ch. 
154), for this would amount to a reduction of capital 
and a reduction can legitimately be effected only in 
the manner prescribed by the Act {Trevor v. Whitworih 
(1887), 12 A.C. 409 ; Guinness v. Land Corporation 
of Ireland (1883), 22 Ch. D. 349). 

In determining whether profits are available for 
the purpose of payment of a dividend it is necessary 
to see that the* capital is intact, but there is sometimes a 
difference in this respect between fixed and circulating 
capital. Thus, in Verner v. General Commercial 
Investment Trust ((1894), 2 Ch. 264), Undley, J., 
stated that “ Fixed capital may be sunk and lost, and 
yet the excess of current receipts over current payments 
may be divided ; but floating or circulating capital 
must be kept up, as otherwise it will enter into and 
form part of such excess, in which case, to divide such 
excess without deducting the capital which forms 
part of it, will be contrary to law.” 

It has been said that a series of decisions {Lee v. 
Neuchatel Asphalte Co. (1889), 41 Ch. D. 1 ; Verner 
V. General Commercial Investment Trust (1894), 2 Ch. 
264 ; Wilmer v. McNamara (1895), 2 Ch. 245) have 
established a rule that a loss of fixed capital need 
not be made good before the ascertainment of divisible 
profits. Doubt was thrown on the accuracy of this pro- 
position by the House of Lords in Dovey v. Cory ((1901 ), 
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A.C. 477), although they gave no actual decision on 
this point, and, shortly afterwards, in B(md v. Barrow 
HoBmatite Steel Co. ((1902), 1 Ch. 368), Farwell. J., 
expressed the opinion that the proper course is to 
make good any such realised loss before declaring a 
dividend. 

The Court of Appeal however, in Ammonia Soda 
Co. V. Chamberlain ((1918), 1 Ch. 266), reverted to the 
proposition laid down in the cases decided prior to 
Bovey v. Co7'y (supra), that it is not necessarily illegal 
for directors of a limited company to pay dividends 
out of current profits without making good existing 
deficiencies in the paid-up capital even though such 
deficiencies wore represented by a debit balance on 
profit and loss account occasioned by lasse^* in 
previous years. 

In any case a current loss in respect of floating cajutal 
must be made good before dividends are declared 
( Venter General Commercial Investment Trust, supia)-, 
but it IS important to remember that it maj be 
difficult to determine what is fixed cajiital and what 
is floating capital. In Bond v. Barrow Hcematiie 
Steel Co. (supra), Farwell, J., held that a mine, blast 
furnace, and cottages, which had been acquired for 
shares, represented circulating capital, because the 
mine had been acquired to supply the company with 
ore for use in its own works ; though there can be 
little doubt that they were fixed assets, and would be 
regarded commercially as representing fixed capital. 

Apart from the requirements of the law on the 
subject, it is always prudent commercially to provide 
for depreciation on all assets before the ascertainment 
of profits, and to keep the whole capital, without 
economic distinction, intact. 
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The remarks of Swinfen Eady, J. {Re Crabtree (1912), 
106 L.T. 49), may usefully be noted in this respect : 
“ In the ordinary course of ascertaining the profits 
of a business where there is power machinery 
and trade machinery which is necessary in order to 
perform the work of the business, it is, in my opinion, 
essential that, in addition to all sums actually expended 
in repairing the machinery, or in renewing parts, 
there should be also written off a proper sum for de- 
preciation, and that sum ought to be written off before 
you can arrive at the profits of the business ; and it 
is not profit until a proper sum, varying with the 
class of machinery, with the nature of the business, 
and with the life of the machinery, has been written 
off for depreciation.” In that case, however, the 
point at issue was the amount of profit available for 
the life tenant of an estate, where the testator had 
directed his trustees to carry on his business and pay 
the profits thereof to his wife during her lifetime, and 
the position must be distinguished from that of a 
company of which one of the objects is the holding 
of wasting assets. 

If depreciation has been written off, but no depre- 
ciation, or Jess depreciation than the amount written 
off, has occurred, such excess depreciation can be 
written back {Ammoma Soda Co. v. Chainberlain, 
supra ; Stapley v. Read Bros. (1924), 1 (^h. 1). 

Where a company had formed a reserve fund 
partly out of the premiums received on the issue of 
shares at a price in excess of their par value it was 
held that the company could validly employ that 
fund in the payment of dividends on certain pre- 
ference shares (Drwm v. Gaumont-Briiish Picture 
Corporation Ltd. (1937), Ch. 402). 
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§ 4.— dapital Profits. 

Capital profits may be available for distribution 
in dividend if the regulations of the company permit. 
Thus, where part of a company’s undertaking was sold 
for a sum greater than the paid-up capital of the com- 
pany, it was legal to distribute the surplus to the 
shareholders {Lubbock v. British Bank of South 
America (1892), 2 Ch. 198). 

It must, however, be ascertained that the capital 
fund is intact before the capital surplus is distributed, 
and for this purpose a bond fide valuation of the assets 
and liabihties of the whole undertaking must be 
made {Foster v. New Trinidad Lake Asphalte Co. 
(1901), 1 Ch. 208). 

A capital surplus will therefore only be available 
for distribution if — 

(i) the regulations of the particular company 
authorise it; 

(ii) it is actually realised in cash, or {semble) is 
readily realisable, and 

(iii) it is ascertained by valuation of the assets 
and liabilities that it forms no part of the 
actual capital. 

“ When it is said that dividends camiot be paid 
out of capital the word ‘ capital ’ means the money 
subscribed pursuant to the Memorandum of Association 
or what is represented by that money. Accretions 
to that capital may be realised and turned into money 
which may be divided amongst the shareholders, as 
was decided in Lubbock v. British Bank of S. America." 
(Lindley, J., in Verner v. General Commercial Invest- 
ment Trust, supra.) 

If assets {e.g., goodwill) have been entirely written 
off out of past profits or written down to a figure 
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below their true value, such value can be subsequently 
adjusted, the credit thus created being used to ex- 
tinguish or reduce a debit balance on profit and loss 
account, thus enabling subsequent profits to be 
distributed as dividend (Stapley v. Read Bros. (1924), 
2 Ch. 1). The asset should not be written up beyond 
its true value, and the amount represented by such 
increase should not be utilised directly? for dividend 
purposes, although presumably such a course would 
not be illegal. In the course of liis judgment in the 
above case, Russell J. questioned whether the company 
had finally and irrevocably capitalised those profits 
(i.e., the past appropriations for over-depreciation) 
so as to disentitle themselves for ever afterwards 
from restoring tlicm to reserve and from dealing 
with tliem as profits. Although the accounts had 
been passed by the shareholders in general meeting, 
he was not satisfied that the shareholders thereby 
intended or bound themselves for all time and in 
all circumstances to give up their claims to these 
profits and to treat them as capital only. 


§ 6. — ^Dividends. 

The Articles generally empower the company in 
general meeting to declare a dividend, but this power 
is usually subject to a recommendation by the directors 
that a dividend be declared. Where the Articles 
provide that the dii’ectors may declare a dividend, or 
that the company may do so upon the recommenda- 
tion of the directors, it is a matter for their discretion 
whether or not to make the declaration or recommen- 
dation as the case may be. A company cannot in 
any case require a distribution of dividends out of 
capital. 


B B 



386 


COMPAKir IjAW. 


[Chap. XU. 


Dividends must be paid in cash, unless the 
Articles authorise their pa^^ment in any other manner 
{Wood V. Odessa Water Works (1889), 42 Ch. D. 636). 

In the absence of sj>ec‘ial Articles, dividends must, 
under the original Table A of 1862, be paid in propor- 
tion to the nominal value of the shares. If the present 
Table A applies, under Clause 92 they are to be paid 
in proportion to the amounts paid up on the shares. 
Tf Table A is excluded and no alternative provision is 
made, or it is provided that the profits are to be 
divided among the shareholders in proportion to 
their shares, dividends are to be paid on the nominal 
value of the shares {Oakbank Oil Co. v. Crum (1882), 
8 A.C. 65). 

Where a dividend is paid in respect of arrears 
on cumulative preference shares issued at different 
times, it must be distributed rateably according 
to the arreais on the respective sliarcs (Fir^t Garden 
City V. BonJiam-Carter (1928), 1 Ch. 53). 

linal dividends are due as a debt as soon as 
declared, and become statute-barred in 20 years, 
unless a shorter time be fixed by the Artirles {Artisans 
Land and Mcrrtgage Corporation (1904), 1 Ch. 796), but 
a sum due to any member in his character of member, 
by way of dividend, profits or otherwise (‘aiinot 
rank in competition with any debt due to a creditor in 
the winding-up of the company (§ 157 (1) (g)). 

The profits out of wliich a dividend is declared 
need not be actually realised {City of Glasgow Bank 
V. McKinnon (1882), 9 R. Ct. of Sess. 535), unless 
the company’s regulations provide that only realised 
profits shall be so utilised {Oxford Benefit Building 
Society (1886), 35 Ch. D. 502) ; but capital profits 
must always be realised {Lubbock v. British Bank of 
South America, supra ; Foster v. New Trinidad 
Lake Asphalte Co., supra). 
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In the absenoe of regulations in the Articles to 
the contrary, directors may always carry profits to 
1 ‘eserve even if the dividend of preference share- 
holders thereby remains unpaid {Bond v. Barrow 
Hcemaiite Sted Co. (1902), 1 Ch. 368) ; and under 
Table A this power is specifically given in clause 93. 
Any such reserves retain the character of profits 
imless tliey are actually capitalised ( Bridgewater 
Navigation Co. (1891), 2 Ch. 317). 

Where a company issued notes which entitled the 
noteholders to a fixed amount per cent, and an 
additional share in the “ profits available for 
dividend ” after payment of eight per cent, on the 
ordinary shares, it was held that the directors were 
entitled to apply the whole of the profits of any one 
year, after paying the fixed amount per cent, to the 
noteholders, in reduction of the atlverse balances of 
previous years, and the noteholders were not entitled 
to claim a share in such profits {Long Acre Press v. 
Odhams Press (1930), 2 Ch. 196). 

If the Articles specifically provide for the appro- 
priation of profits without giving power to create a 
reserve out of profits, this will negative the implied 
inclusion of clause 93 of Table A, and such a reserve 
cannot be created {Paterson v. Paterson (1917), S.C. 
(H.L.) 13). 

On the other hand if the Articles specify a mode of 
setting aside a reserve, a member can obtain a 
declaration that all remaining profits must be applied 
in accordance with the provisions of the Articles 
{Evling v. Israel ds OppenJievmer (1918), 1 Ch. 101). 

Where power is given in the Articles, interim 
dividends may be paid, and this power is contained 
in clause 90 of Table A. 


BB 2 
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If the directors, after declaring an interim 
dividend, find that it would have to be paid out of 
capital, they may cancel the declaration at any time 
before payment {Lagunas Nitrate Co. v. Schroeder 
(1901), 85 L.T. 22). 

Directors who pay dividends out of capital are 
jointly and severally liable to replace the amount 
with interest at five per cent, per annum {Oxford 
Benefit Building Society, supra ^ London tt- General 
Bank (1896), 2 Ch. 166) ; but only directors who 
are parties to the improper declaration are subject 
to this liability. 

In Lucas v. Fitzgerald ((1903), 20 T.L.K. 16) the 
directors, being deceived by the managing director, 
declared an interim dividend ; at the end of the year 
it turned out that there had been a loss. In an 
action brought against the directors for the wrongful 
declaration of the dividend, it was held that directors 
who had not been present at the meeting of the board 
at which the declaration took place, although they 
had been present at a subsequent meeting at which 
the minutes of the previous meeting were confirmed, 
could not be held liable. 

If a director be forced to pay back such amounts, 
he has a riglit of contribution from all other directors 
who are equally liable with himself ; and by § 372 of 
the Act the Court may relieve from liability, either 
wholly or partly, a director who has been guilty of 
negligence or breach of trust, but who, in the opinion 
of the Court, has acted honestly and reasonably and 
having regard to all the circumstances of the case, 
ought fairly to be excused. 

If members participate in a distribution of dividend 
knowing that it has been paid out of capital, the 
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amounts may be followed into their hands and re- 
covered from them (Moxham v. Grant (1900), 1 Q.B. 
88) ; and shareholders receiving a dividend out of 
capital with full knowledge of the facts cannot compel 
restitution by the directors {Towers v. African Tug 
Co. (1904), 1 Ch. 568). 

Directors will not be responsible for a dividend 
wrongly paid if they relied upon a bond fide valuation 
which subsequently turned out to be too high {Stringer's 
Case (1869), 4 Ch. App. 476; Ranee's Case (1870), 
6 Ch. App. 104) ; and they are entitled to rely, in the 
absence of suspicious circumstances, upon the officers 
of the company {Dovey v. Cory (1901), A.C. 477). 

The original Table A of 1862 contained a clause 
giving power to the directors to forfeit dividends if 
unclaimed within a period of three years, but the 
present Table A contains no such provision ; and, 
subject to the Articles in any particular case, the 
right to demand payment of dividends which have 
been declared is lost only at the expiration of twenty 
years. They constitute a debt due by the company 
immediately they are declared, and the Statute of 
Limitations will run from that date {Re Severn and 
Wye Railway Co. (1896), 1 Ch. 559). Where a 
company has taken power in its Articles to forfeit 
unclaimed dividends, such power must be honestly 
exercised. In Ward v. Dublin North City Milling Co. 
((1919), 1 Tr. R. 5 — ^M.R. ) the facts revealed that 
provision had been made for forfeiture, notice to be 
given to the person whose name appeared first on the 
register in cases where the shares were jointly held. 
In the case in question, the first holder was deceased, 
a fact of which the company had unofficial knowledge, 
and the second holder, being resident abroad, was not 
cognisant of the forfeiture which had been effected. 
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It was held that the company must account for the 
dividends so treated. 

Where dividends have been declared, but remain 
unpaid at the commencement of the winding-up of 
a company, sums due to a member in respect of that 
declaration cannot be paid to him in competition 
with any other creditor who is not a member of the 
company : but the sums so due may be taken into 
account in the final adjustment of the rights of the 
contributories amongst themselves (§ 157 (1) (g). 


§ 6. — ^Bonuses. 

A company so empowered by its Articles may decide 
to capitalise undivided profits, and divide them as 
capital by utilising them to pay up an issue of bonus 
shares, or in payment of a contemporaneous call, 
or an issue of bonus debentures. The real intention 
of the company must be looked at, and if it is obviously 
its intention that the piofits be effectively capitalised, 
that intention prevails ; it is a question of fact in 
each case {Jones v. Evans (1913), 1 Ch. 23 ; Andrew 
V. Thomas (1916), 2 Ch. 331). There must be 
an increase of issued capital (which term in thi s 
respect includes debentures) to constitute an effective 
capitalisation of distributable profits {see remarks of 
Eve, J., in Re Bates (1928), 1 Ch. 682). If there is a 
division of the company’s assets, this does not con- 
stitute a capitalisation of profits ; where there is an 
option on the members to take shares or cash, the 
profits utilised in paying up the shares are effectively 
capitalised, bub those taken in cash are not {Com- 
missioners of Inland Revenue v. Wright (1927), 1 K.B. 
333). The effective capitalisation is of importance 
as between the life tenant and remainderman of an 
estate, and for the purposes of sur-tax. 
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CHAPTER XIIT. 


THE AUDITORS. 

§ 1. — ^The Position of Auditors. 

Every company is required by the Companies 
Act to appoint auditors foi the purpose of examining 
the accounts and reporting on the balance sheets 
laid before the company. Since members of the com- 
pany have no control ovei it=. transactions and little or 
no access to the books, it is necessary that their interests 
should be safeguarded by a proper examination of the 
accounts presented to them by the directors. No 
provision is made as to the professional status of the 
auditors, but it is the usual practice to appoint pro- 
fessional accountants. 

The auditor of the company, so far as his actual 
duties are concerned, is the agent of the share- 
holders, even where he is not appointed by them ; 
but he is not the agent of the shareholder's in respect 
of work done on behalf of the directors in his capacity 
as accountant. Although the auditor is the agent 
of the shareholders, notice to him of certain facts 
relating to the company is not necessarily notice to his 
principals so as to prevent them from afterwards 
exercising their rights in respec't of wrongful acts 
of the directors or others, of which the auditor had 
knowledge {SjnicJcmari v. Evans (1868), 3 H.L. 171). 
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§ 2. — ^Appointment and Remuneration. 

Every company must at each annual general meeting 
appoint an auditor or auditors to hold office until the 
nesrt annual general meeting (§ 132 (1)). 

If an appointment of auditors is not made at an 
annual general meeting, the Board of Trade may, 
on the application of any member of the company, 
appoint an auditor of the company for the current 
year (§132 (2)). 

A person, otlier than a retiring auditor, is not capable 
of being appointed auditor at an annual general 
meeting unless notice of an intention to nominate that 
person to the office of auditor has been given by a 
member to the company not less than fourteen days 
before the annual general meeting, and the company 
must send a copy of any such notice to the retiring 
auditor, and give notice thereof to the members, 
either by advertisement or in any other mode allowed 
by the Articles, not less than seven days before the 
annual general meeting ; but if, after notic*e of the 
intention to nominate an auditor has been so given, 
an annual general meeting is called for a date fourteen 
days or less after the notice has been given, the notice, 
though not given within the required time, is deemed 
to have been properly given, and the notice to be sent 
or given by the company may be sent or given at the 
same time as the notice of the annual general meeting. 

The first auditors of the company may be appointed 
by the directors at any time before the first annual 
general meeting, and auditors so appointed hold 
office until that meeting ; but 

(a) the company may at a general meeting of 
which notice has been served on the auditors 
in the same manner as on members of the 
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company remove any such auditors and 
appoint in their place any other persons being 
persons who have been nominated for appoint- 
ment by any member of the company and of 
whose nomination notice has been given to 
the members of the company not less than 
seven days before the date of the meeting ; 
and 

(b) if the directors fail to exercise their powers 
of appointment, the company hi general 
meeting may appoint the first auditors, 
and thereupon the said powers of the directors 
cease (§132 (4, 5)). 

The directors may fill any casual vacancy in the 
office of auditor, but while any such vacancy continues 
the surviving or continuing auditor or auditors, 
if any, may act. 

The renumeration of the auditors of a company 
must be fixed by the company in general meeting, 
excejit that the remuneration of an auditor appointed 
before the first annual general meeting, or of an auditor 
appointed to fill a casual vacancy, may be fixed by 
the directors, and that the remuneration of an auditor 
appointed by the Board of Trade may be fixed by the 
Board (§ 132 (6)). 

None of the following persons is qualified for 
appointment as auditor of a company — 

(а) a director or officer of the company ; 

(б) except where the company is a private 

company, a person who is a partner of or in 
the employment of an officer of the company ; 

(c) a body corporate. 

Any body corporate which acts as auditor of a 
company is liable to a fine not exceeding one hundred 
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pounds, unless acting under an appointment made 
before 3rd August, 1928. In Scotland the expression 
** body corporate ” does not include a firm (§ 133). 

§ 3. — Auditor as Officer of the Company. 

Proceedings may be taken against auditors under 
the provisions as to misfeasance now contained in 
§ 276 of the Act. 

The auditor has been held to be an officer of the 
company for the purpose of such proceedings {Lomdon 
(fc General Bank (1895), 2 Ch. 166 ; Kingston Cotton 
Mill Co. (1896), 1 Ch. 6). 

An accountant doing work for the directors, not 
being appointed auditor, is not an officer of the 
company (Western Counties Steam Bakeries (1897), 
1 Ch. 617). 

Thougli it is uncertain whether or not the auditor 
is an officer for all purposes, it is important for him 
to see tliat any wrongful art, in respect of which 
he might be liable to a penalty for concurrence as an 
officer, is rectified as soon as possible after it comes 
under his observation. 


§ 4. — ^Rights and Duties. 

The auditors must make a report to the members 
on the accounts examined by them, and on every 
balance sheet laid before the company in general 
meeting during their tenure of office, and the report 
must state — 

(a) whether or not they have obtained all the 
information and explanations they have 
required ; and 
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(b) whether, in their opinion, the balance sheet 
referred to in the report is properly drawn 
up so as to exhibit a true and correct view 
of the state of the company’s affairs according 
to the best of their information and the 
explanations given to them, and as shown 
by the books of the company. 

Every auditor of a company has a right of access 
at all times to the books and accounts and vouchers 
of the company, and is entitled to require from the 
directors and officers of the company such information 
and explanation as may be necessary for the perform- 
ance of the duties of the auditors ; but in the case of 
a banking company which was registered aftci the 15th 
August, 1879, and which has branch banks beyond 
tht* limits of Euriipe, it is sufficient if the auditor is 
allowed access to such copies and extracts from such 
books and accounts of any such branch as have been 
transmitted to the head office of the company in Great 
Britain. 

The auditors of a company are entitled to attend 
any general meeting of the company at wJucli any 
accounts which have been examined or reported on 
bj’’ them are to be laid before the company and to 
make any statement or explanation they desire udth 
respect to the accoimts (§ 134). 

It will be observed that no mfoimation as to the 
technical nature of an auditor’s duties is given in the 
Act, nor is it laid down that there shall be a complete 
audit of the company’s transactions during the period 
covered by the accounts. The work to be done by 
the auditor is very largely a matter for his own 
judgment ; resting principallj’ upon the methods 
upon which the books have been kept and the internal 
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check in operation. But in any case he must use his 
own judgment, and not act against it ; and he must 
do such work as will enable him to report as to 
whether the balance sheet does, or does not, show 
the true and coircrt position of affairs according to 
the books. Under § 128, if the accounts do not 
sufficiently reveal the necessary information with 
regard to loans made by the company to its directors 
or officers or to the remuneration paid to directors, 
the auditors must include in their report on the 
balance sheet a statement giving the required 
particulars. 

The auditors may also be called upon to certify 
a statement furnished to the members of the company 
undei’ the provisions of § 148, giving particulars of 
the remuneration paid to directors during the last 
three preceding years in respect of which the accounts 
of the company have been made up. 

In the event of a prosecution being instituted 
following an enquiry by inspectors appointed by the 
Board of Trade as a result of a requisition of mem- 
bers under the pj’ovisions of § 135, the auditors may 
be called upon to give such assistance as maj*^ be 
required (§ 136). 

Where any prospectus is issued by the company, 
there must be included a report by the auditors 
relating to the profits, dividends paid, etc., for each 
of the three previous financial years or such less period 
as may be available where the company has not been 
carrying on a business for the full period of three years 
(Fourth Schedule, Parts II and III). 

The following extracts from judgments in leading 
cases indicate the judicial interpretation of the 
auditor’s position : — 
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It is no part of an auditor’s duty to give advice 
either to directors or shareholders as to what they 
ought to do ” {LoTidon and General Bank (1895), 2 Ch. 
682). 

“ Where there is nothing to excite suspicion and 
a few cases are taken haphazard and found to be right, 
it is reasonable to assume that others like them are 
correct also” {London and General Bank, svpra). 

” It is the duty of an auditor to bring to bear on 
the work he has to perform that skill, care and caution 
which a reasonably competent, careful and cautious 
auditor would use. What is reasonable skill, care and 
caution must depend on the pai’ticular circumstances 
of each case. An auditor is not bound to be a detective, 
or, as was said, to approach his work with susjiicion, 
or with a foregone conclusion that there is something 
wrong. He is a watch-dog, not a bloodhound. He 
is justified in believing tried servants of the company 
in whom confidence is placed by the company. He 
is entitled to assume that they are honest, and to 
rely upon their representations, provided he takes 
reasonable care. If there is anything calculated to 
excite suspicion, he should probe it to the bottom ; but 
in the absence of anything of that kind he is only 
bound to be reasonably cautious and careful ” {King- 
ston Cotton Mill Co. (1896), 2 Ch. 288, 289). 

“ It is not the auditor’s duty to take stock.” 
” There are many matters in which he must rely on the 
honesty and accuracy of others ” {Kingston Cotton Mill 
Co., supra). 

The auditor ” does not giiarantee the discovery 
of all fraud ” {Kingston Cotton Mill Co., supra). 
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The auditor may incur liability for damage sustained 
by a company by reason of his omission to verify 
the existence of assets stated in the balance sheet 
London Oil Storage Co.^ Ltd.^ v. Seear, Hasluch dc Co. 
(1904), 31 Acct. L.R. 1) ; but in any claim for damages 
for negligence it must be proved that damage resulted 
from the negligence, whether the claim is made against 
a person acting as auditor or as accountant only 
{Bolivia Exploration Syndicate (1913), 30 T.L.R. 146; 
Sgnire, Cash Chemists, Ltd., v. Ball, Baker dk Co. 
(1912), 28 T.L.R. 81). 

Auditors are bound to see what exceptional 
duties (if any) are cast upon them by the Articles of 
the company whose accounts they are called upon to 
audit. Ignorance of the Articles, and of exceptional 
duties imposcxl by them would not afford any legal 
justification for not observing them {Leeds Estate 
Building and Investment Co. v. Shepherd (1887), 36 Ch. 
D. 787). 

Any provisions in the regulations of the company 
inconsistent with statute law are ultra vires, e.g., an 
Article restraining the auditors from disclosing facts 
in their report as to the secret reserves of the company 
is invalid {Newton v. Birmingham Small Arms Co. 
(1906), 2 Ch. 378). 

Although the auditors of a company are entitled 
to access to the books, the directors will not be bound 
in all circumstances to produce them. If there is 
any hond fide reason for refusal, the Comt w'ill not 
interfere before a general meeting of the company 
has been held, at which the shareholders may have 
an opportunity of stating whether or not they desire 
that the auditor should continue to act as such ; 
the Court wlU not force on an unwilling company 



400 


OOMFAKY LAW. 


[Chap. Xm. 


auditors whom they do not approve (Cuff v. London 
and County Land and Building Co. (1912), 1 Ch. 440). 

It is doubtful whether an auditor has a lien in 
respect of books which he has audited, even though 
he properly obtains absolute possession of such books 
and improves the records contained therein during the 
course of his audit. He will probably have such a lien 
if he acts as accountant {Burleigh v. Ingram Clarke 
(1901), 27 Acct. L.R. 65). Such books, however, can- 
not be withheld from the liquidator of the company 
{Be Arthur Francis (1911), 44 Acct. L.R. 61). 


§ 5. — The Report for the Statutory Meeting. 

The report of the directors which is submitted 
to the statutory meeting, so far as it relates to the 
shares allotted by the company, to the cash received 
in respect of such shares, and to the receipts and pay- 
ments of the company on capital account, must be 
c*ertifie<l as correct by the auditors (if any) of the 
company (§ 113). 

No statutory report is necessary for a private 
company ; the auditor to a private company is 
therefore not required to perform any duties under 
this section (§ 113). 


§ 6. — The Annual Return. 

Rvery company having a share capital is required 
by §§ 108-110 of the Act to file an annual return. 

Except in the case of private companies, and in the 
case of assurance companies which have complied 
with the provisions of § 7 (4) of the Assurance Com- 
panies Act, 1909, as to submitting accounts, the 



§§ 4 - 7 .] 


THB AUUITOBS. 


401 


annual retom must include a mitten copy certified 
by a director or the manager or secretary of the 
company to be a true copy* of the last balance sheet 
which has been audited by the company’s auditors* 
including every document required by law to be 
annexed thereto* together with a copy of the report 
of the auditors thereon. The auditors consequently 
have no special duties in connection with the annual 
summary apart from the balance sheet with which 
they have already dealt. 


§ 7. — Liability of Auditors. 

Auditors are liable for negligence in the perform- 
ance of their duties, and this can be enforced against 
them by action while the company is a going concern* 
or by misfeasance proceedings under § 276 of the 
Act if the company is being wound up. 

The provisions of § 152 as to rendering void clauses 
in the Articles included with the object of indemnif37ing 
officers of the company from the consequences of their 
negligence* default or breach of duty (see Chap. X, § 13), 
extend to auditors. The enactment of the section 
referred to was, in fact, directly induced by the 
decision in re City Equitable Fire Insurance Co. ((1925) 
Ch. 407 C.A. ) in which case action was brought against 
the auditor of the company for alleged negligence in 
the performance of his duties. 

They are also criminally liable for wilfully making 
false statements in any report or balance sheet under 
§ 362 of the Act, which reads : — 

962. [f auypeiBOn in any return, report, certificate, balance aheet, or 
other document, required by or for the purposeB of any of the proviaioiiB 
of this Act Bpeeified in the Eleventh Schedule hereto, wilfully mahea a 
statement false in any material particular, knowing it to^ be false, he shall 
be guilty of a misdemeanoiir, and shall be liable on conviction in Scotland 
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on mdjDtment to impnsonment for a term not Bxoeeding two yean, with 
or without hard labour, and be liable on summary oonviction in England or 
Scotland to imprisonment for a term not exceeding four montlv, with 
or without hard labour, and in either case to a fme m lieu of or m addition 
to auoh imprisonment as aforesaid 

Provided that — 

(a) the fme imposed on summary convirtion shall not exreed one 
hundred pounds 

(b) nothmg in this section shall affect the provisions of the Perjury 
Act. 1011 

The Perjury Act, 1911 (§6), provides that persons 
guilty of offences similar to those outlmed in § 362 
shall be liable on conviction to imprisonment for a 
term not exceeding two years, with or without hard 
labour. 

A detailed study of the rights and duties of auditors, 
and of the cases bearing thereon, is outside the scope 
of this work, but will be found in Spicer and Pegler’s 

Practical Auditing,” 
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CHAPTER XIV. 


ARRANGEMENTS WITH CREDITORS, 

RECONSTRUCTION, AND WIISDING-UP. 

§ 1. — Compromises and Arrangements. 

Compromises and arrangements include all forms 
of effective modification of existing rights and 
liabilities between parties whether by agreement or 
otherwise. Individual comjiromises will usually re- 
sult from reciprocal agreement, but the Companies 
Act makes provision also for collective arrangements 
which will operate to bind a whole class of persons 
including any dissentient minority of that class. 

One of the most important of these provisions is 
contained in § 153 which enacts that where a com- 
promise or arrangement is proposed between a 
company and its creditors or any class of them, or 
between the company and its members or any class 
of them, the Court may, on the application in a 
summary way of the company or of any creditor 
or member of the company or, in the case of a company 
being wound up, of the liquidator, order a meeting 
of the creditors or class of creditors, or of the members 
of the company or class of members, as the case may 
be, to be summoned in such maimer as the Court 
directs. 
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If a MAJOBITV IK KmCBEB BBPKESBMTIKa THBBB- 
FOUBTHS IK VAliUB of the creditors or class of creditors, 
or members or class of members, as the case may be. 
present and voting either in person or by proxy at 
the meeting, agree to any compromise or arrangement, 
the compromise or arrangement, if sanctioned by the 
Court, is binding on all the creditors or the class of 
creditors, or on the members or class of members, 
as the case may be, and also on the company or, in 
the case of a company in the course of being wound up. 
on the liqmdator and contributories of the company. 

An order of the Court sanctioning the arrangement 
has no effect until an office copy of the order has been 
delivered to the Registrar of Companies for registration, 
and a copy of every such order must be annexed to 
every copy of the Memorandum of the company 
issued after the order has been made, or, in the case 
of a company not having a Memorandum, of every 
copy so issued of the instrument constituting or 
defining the constitution of the company. If a 
company makes default in complying with this pro- 
vision, the company and every officer of the company 
who is in default is liable to a fine not exceeding one 
pound for each copy in respect of which default is 
made. 

The expression “company” as used above means any 
company liable to be wound up under the Act, and the 
expression “ arrangement ” includes a rc- organisation 
of the share capital of the company by the consolida- 
tion of shares of different classes, or by the division 
of shares into shares of different classes, or by both 
those methods (§ 153). 

Where an application is made to the Court under 
§ 153 for the sanctioning of a compromise or arrange- 
ment proposed between a company and any such 
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persons as are mentioned in that section, and it ia 
shown to the Court that the compromise or arrange- 
ment has been proposed von thb pubpobbs op ob 

m CONNBOTION WITH A SCHBME FOB THE BECOHSTBUO- 
TioN OP ATsrr ooMPAHY or companies ob the amal- 
OAMATION of any two or more companies, and that 
under the scheme the whole or any part of the under- 
taking or the property of any company concerned in 
the scheme (referred to as “ a transferor company”) 
is to be transferred to another company (referred 
to as “the transferee company”), the Court may, 
either by the order sanctioning the compromise or 
arrangement or by any subsequent order, make pro- 
vision for all or any of the following matters : — 

(а) the transfer to the transferee company of 
the whole or any part of the undertaking 
and of the property or liabilities of any 
transferor company ; 

(б) the allotting or appropriation by the transferee 

company of any shares, debentures, policies, 
or other like interests in that company which 
under the compromise or arrangement aic 
to be allotted or appropiiated by that com- 
pany to oi for any person ; 

(c) the continuation by or against the transferee 
company of any legal proceedings pending 
by or against any transferor company ; 

{d) the dissolution, without winding-up, of any 
transferor company ; 

(e) the provision to be made for any persons, 
who within such time and in such manner 
as the Court direct, dissent from the com- 
promise or arrangement ; 
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(/) such incidental, consequential and supple* 
mental matters as are necessary to secure 
that the reconsfxnction or amalgamation 
shall be fully and effectively carried out. 

Where such an order provides for the transfer of 
property or liabilities, that property is, by virtue of 
the order, transferred to and vests in, and those 
liabilities are, by virtue of the order, transferred to 
and become the liabilities of, the transferee company, 
and in the case of any property, if the order so 
directs, freed from any charge which is by virtue of 
the compromise or arrangement to cease to have effect. 

Every company in relation to which the order is 
made must cause an office copy thereof to be delivered 
to the Registrar of Companies for registration within 
seven days after the making of the order, and if 
default is made the company and every officer of 
the company who is in default is liable to a default 
fine, t.e., a fine not exceeding £5 a day (§ 154). 

The expression “ property ” as used above includes 
property, rights and powers of every description, 
and the expression “ liabilities ” includes duties, but 
the expression “company” as used in §154 does 
not include any company other than a company 
witiiin the meaning of the Act (§ 154), i.e., although 
the (^ourt can sanction a scheme of arrangement or 
compromise in the ease of any company capable of 
being wound up under the Act, it can only extend 
that order as above where the company is formed imder 
the Companies Act, 1929, or the earlier Companies 
Acts. The provisions of § 164 can h© invoked even 
where the scheme does not provide for the winding- 
up of the transferor company (Star Tea Oo. (1930), 
W.N. 4). 
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If a company is already in process of being wound up 
voluntarily, and a scheme of reorganisation of capital 
is proposed, in order to enable the business of the 
company to be continued, the Court, in approving 
the scheme under § 153, can order all further pro- 
ceedings in the liquidation to be stayed {In re Walters 
d! Sons (1926), 70 S.J. 953). 

It is well to ascertain before commencing proceed- 
ings that the scheme to be proposed will have the 
support of the necessary majority of those interested. 

If a scheme of arrangement involves a reduction of 
capital the provisions of §§ 55-58 relating theieto 
must also be complied with {Cooper, Coojier and 
Johnson (1902), W.N. 199). 

The applii ation must be made to the Court having 
jurisdiction to wind up the company, for leave to call 
meetings and for direction as to the holdmg of the 
meetings. This application will be made by the 
liquidatoi' ■«‘f the company is in liquidation ; otherwise 
by the company itself, a member, or a creditor. The 
order directs what meetings are to be held, fixeis the 
days for the meetings, and directs what advertise- 
ments are to be made. 

Meetings of eaeli class of creditors or shareholders 
affected must be held {Sovereign Life Assurance Co. v. 
Dodd (1892), 2 Q.B. 573), and members whose shares 
are paid up in advance form a different class from those 
whose shares arc not so paid {United Provident 
Assurance Co, (1910), 2 Ch. 477), If it is proposed 
to alter the rights of shareholders, separate meetings 
of the different classes of shareholders (cumulative 
preference, non- cumulative preference, ordinary, etc.), 
must also be held. 
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At the meetings the chairman lays the scheme 
before those present, and it is voted upon. The 
majority required is a majority in number amounting 
to three-fourths in value of those present and voting 
either in person or by proxy. A majority of tlie whole 
body of creditors or members is not necessary so long 
as the requisite majority is obtained at the meeting 
{Bessemer Steel Co. (1876), 1 Ch. D. 251). 

After the meetings have been held the chairman 
reports to the Court, showing the number present 
personally or by proxy, the amounts represented by 
them, and the result of tlie voting, with the names of 
those who voted for and against the I'csoiution, 

A petition is then presented to tlie Court asking 
for sanction of the sclieme. The Court has absolute 
discretion as to giving or refu^^ing sanction, and may 
require certain modifications in the scheme to be made 
as a condition of sanction. 

The scheme when once sanctioned is binding on 
all members of the edass affected. 

The Court may, in its discretion, stay an execution 
sought to be levied by a judgment creditor, where 
a petition has been presented against the company, 
whilst arrangements are pending under this section 
in order to protect the assets of the company and to 
secure equality amongst all creditors of the same 
class (Bowhell v. Fvller^s United Electric Works, Lid. 
(1923), 1 K.B. 160). 

It has been held iii a Scottish case that wJiere there 
exist reasonable doubts as to the rights of members 
under the Memorandum of Association, that is a 
ground warranting the Court in sanctioning a scheme 
of arrangement the effect of which is to remove those 
doubts {Edinburgh Railway Access and Property Co. 
V. Scottish Metropolitan Assurance Co. (1932), S.C. 2). 
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A scheme involving cancellation of arrears of 
cumulative preference dividend will be sanctioned by 
the Court, even though the company’s own regulations 
contain no power for such cancellation Bal- 

menoAih-Qlenlivit Distillery (1916), S.C. 639). 

Debenture holders or any class of them may also 
be deprived in whole or in part of their rights, or may 
be forced to take shaies instead of their debentures 
{Empire Mining Co. (1890), 44 Ch. D. 402) ; and in 
the same way the debts due to unsecured creditors 
may be comjjounded or satisfied by the allotment 
of shares. 

The advantages of a scheme under § 153 of the 
Act over a reconstruction undci § 234 {see § 3 of this 
chapter) are as follows ; — 

(1) The majority of a class of creditors can bind 
the minority. 

(2) It is not absolutely necessary to form a new 
c(jmpany, thus saving certain expenses of 
registering a new company, and stamp duty 
on the transfer of assets, in-so-far as these 
are not given exemption by § 55, Finance 
Alt, 1927 {see Chap IT, § 3). 

(3) The facilities of § 154 may be invoked, but 
if the tiansfoieo company is not a company 
within the definition of the Act, then § 234 
is appropriate. 

This method cannot be used to compel dissen- 
tients to take sliarcs in another company. In order 
to sell the assets of one company for shares in another 
company, with a view to the distribution of such 
shares amongst the shareholders of the vendor 
company, proceedings must be under § 234 of the Act 
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{Qeneral Motor Coib Co. (1913), 1 Ch. 377). It will b© 
noted that a company may dispose of its assets even 
to a foreign company imder § 234. 

It was held, however, in re Sandwell Park CoUiery 
Co, Lid ((1014), 1 Ch. 589), that a scheme under § 153 
might be sanctioned which provided for the sale of 
the assets to a new company for shares if all classes 
of shareholders agreed, and all creditors either had 
been paid in full or assented to the scheme and accepted 
the new company as their debtor ; but only if the 
scheme expressly reserved the right of dissentients 
under § 234. 

Schemes under this section involve the distribution 
of tlie shares acquired in the transferee company 
amongst the shareholders of the vendor company, 
but in some cases it is desired to acquire shares in 
another company to be held as assets by the company 
acquiring them. Where such shares have been issued 
as consideration for the whole or part of the under- 
taking or property of the acquiring company, the 
matter is usually one of arrangement agreed to by 
both companies, or the consideration may be* for 
casli on an agreed basis. 

Where a scheme or contract involving the transfer 
of shares or any class of shares in a company (rcferrefl 
to as “the transferor company”) to another 
company, whether a company witlun the meaning 
of the Act or not (referred to as “ the transferee com- 
pany”), has within four months after the making 
of the offer in that behalf by the transferee company 
been approved by the holders of not less than nine- 
tenths in value of the shares affected, the transferee 
company may, at any time within two months after 
the expiration of the said four months, give notice 
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in the prescribed manner to any dissenting share- 
holder that it desires to acquire his shares, and where 
such a notice is given the transferee company is, 
unless on an application made by the dissenting share- 
holder within one month from the date on which the 
notice was given the Court thinks fit to order otherwise, 
entitled and bound to acquire those shares on the terms 
on which under the scheme or contract the sJiares of 
the approving shareholders are to be transfeirecl to 
the transferee com])any. 

Where a notice has been given by the transferee 
company and the Court has not, on an application 
made by the dissenting shareholder, ordered to the 
contrary, the transferee company must, on the expha- 
tioii of one month from the date on wliich the notice 
has been given, or, if an application to the Court by 
the dissenting shareholder is tJien ])ending, after tliat 
application has been disposed of, transmit a co])y of 
the notice to the transferor company and pay or 
tiansfer to the transferor company the amount or 
other consideration representing the price j)ayable 
by the transferee company lor the shares which 
that company is entitled to acquire, and the transferor 
company must thereupon register the transferee 
company as the holder of those shares. 

Any sums so ri‘ceived by tlie transferor company 
must be paid into a separate bank account, and any 
su(‘h sums and any other consideration so roceiv'ed 
must bo held by that company on trust for the several 
persons entitled to the shares in respect of which the 
said sums or other consideration were respectively 
received. 

The expression “ dissenting shareholder ” includes 
a shareholder who has not assented to the scheme or 
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contract and any shareholder who has failed or refused 
to transfer his shares to the transferee company in 
accordance with the scheme or contract (§ 155). 

Where any scheme involves the transfer of the whole 
or any part of the undertaking or prox>erty of a 
company, there can be no payment to any director 
of the company by way of compensation foi loss of 
office unless the particulars of the proposed payment 
have been disclosed to the members and approved by 
them (see Chap X, § 3). 

A company can, of course, make arrangements 
with its creditors just like an individual, and such 
arrangements do not require registration under the 
Deeds of Arrangement Act, 1914 {Re Rileys, Ltd. 
(1903), 2 C^h. 590); but an assignment of all its 
property to a trustee for the benefit of all its creditors 
is void (§265). 

In voluntary liquidation a company can make an 
arrangement under § 251 of the Act with its creditors ; 
such an arrangement is binding on the company if 
sanctioned by extraordinary resolution, and on the 
creditors if agreed to by three-fourths in number 
and value of the creditors. Any creditor or contri- 
butory may within tliree weeks from the completion 
of the arrangement appeal to the Court against it, 
and the (?ourt may then amend, vary or confirm it. 

This is not, however, so convenient as an arrange- 
ment under § 153. Tt necessitates liquidation and the 
majoritv is not so easily obtained. 

§ 2. — ^Reorganisation of Capital. 

A reorganisation of capital may take tlie form of 
either an alteration in the rights of one or more classes 
of shareholders or the consolidation or subdivision 
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of shares with or without the alteration of rights 
attaching thereto. 

The alteration of rights (which may be in connection 
with dividends or capital or both) may be effected 
in accordance with powers taken in the Memorandum 
and Articles, or where no such power exists, under 
the provisions of § 153. The procedure involved in 
the former case has been dealt with in Chap. VII, § 9. 

The consolidation or sub-division of shaies may be 
effected by the sanction of the company in general 
meeting (§50), but when such a scheme involves 
disturbance of the rights attaching to various classes 
of shares, the provisions of § 153 will operate. 

Any scheme involving reduction of capital must 
be carried out in accordance with §§ 55-60 of the Act. 

§ 3. — ^Reconstruction. 

A reconstruction denotes the transfer of the assets 
and undertaking of a company to a new company 
formed specifically for the purpose of the acquisition 
and invested by its Memorandum and Articles with 
objects and powers more appropriate to meet new 
conditions than those of the transferor company. 
A modification of the capital structure of a company 
without any transfer of its property is also loosely 
referred to as a reconstruction, but this process is 
more properly described as a reorgamsation of capital. 

A reconstruction usually takes the form of a 
sale of the assets of the reconstructing company to a 
new company, in consideration of shares or deben- 
tures in the new company, with, in most cases, a 
distribution of such shares or debentures among the 
shareholders of the old company, who thus become 
interested in the new company. Any shares in the 
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new oompaaiy may be either fully paid or with a 
liability attached to them. 

Such reconfitruction is usually resorted to either 
for the purpose of entirely altering the objects of the 
company, or as a means of obtaining additional 
capital by an assessment on the holders of fully-paid 
shares. 

This sale may take place either under a power given 
by the objects clause of the original company or under 
the provisions of § 234 by which, where a company 
is proposed to be, or is in course of being, wound up 
altogether voluntarily, and the whole or part of its 
business or property is proposed to be transferred or 
sold to another company whether a company within 
the meaning of the Act or not (called “ the transferee 
company”), the liquidator of the first-mentioned 
company (called “the transferor company”) may, 
with the sanction of a special resolution of that com- 
pany, conferring eitlier a general authority on the 
liquidator or an authority in respect of any particular 
arrangement, receive in compensation or part com- 
pensation for the transfer or sale, shares, policies, 
or other like interests in the transferee company, 
for distribution among the members of the transferor 
company, or may enter into any other arrangement 
whereby the members of the transferor company 
may, in lieu of receiving cash, shares, policies, or other 
like interests, or in addition thereto, participate in 
the profits of or receive any other benefit from the 
transferee company. 

Any such sale or arrangement is binding on the 
members of the transferor company. 

If any member of the transferor company who did 
not vcjte in favour of the special resolution expresses 
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hi& dissent therefrom in writing addressed to the 
liquidator, and left at the registered office of the 
company within seven days after the passing of the 
resolution, he may require the liquidator either to 
abstain from carrying the resolution into effect, or 
to purchase his interest at a price to be determined 
by agreement or by arbitration in areordanee with 
the provisions of the Companies Clauses Consolidation 
Act, 1845, or, in the ease of a winding-up in 
Scotland, the Companies Hauses Consolidation 
(Scotland) Act, 1845, with respect to the settlement 
of disputes by arbitration, and in the construction of 
those provisions the Act of 1929 is deemed to be 
the special Ant, and the “ company ” means the 
transferor company, and any appointment by the 
said incorporated provisions directed to be made 
under the hand of the secretary, or any two of the 
directors, may be made under the hand of the liquidator, 
or, if there is more than one liquidator, then of any two 
or moie of the hquidatois. 

If the liquidator elects to purchase the member’s 
interest, the purchase money must be paid before the 
company is dissolved, and be raised by the liquidator 
in such manner as may be determined by special 
resolution, 

A special resolution is not invalid for these purposes 
bj reason that it is passed before or concurrently 
with a resolution for voluntary winding-up, or for 
appomting liquidators, but if an order is made within 
a year for wmding-up the company by or subject 
to tlie supervision of the Court, the special resolution 
will not be valid unless sanctioned by the Court 
(§234). 

In a creditors’ voluntary winding-up, the powers 
of the liquidator under §234 can only be exercised 
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with the sanction either of the Court or of the 
committee of inspection (§ 243). 

It was at one time thought that where power was 
taken in the Memorandum itself to sell the business 
in this way to a new company, dissentient shareholders 
might be deprived of their right to claim to be bought 
out, and might be forced to accept a new liability, 
or to lose their status as shareholders or accept such 
price for their shares as the company might decide. 

Probably this may be the case where the selling 
company is authorised, and is in a position itself to 
hold the shares in the purcliasing company, since it 
need not then at once go into liquidation and distribute 
the shares among its members ; but where the com- 
pany is not in such a position, having no assets with 
which to discharge a future liability on the shares, 
the Court of Appeal decided, in the case of Bisgood v. 
Henderson' s Transvaal Estates ((1908), 1 Ch. 743), that 
this is not the case, since it cannot be part of a com- 
pany’s business to distribute its eissets among its 
members ; tliis can only be done in liquidation. There- 
fore immediately it is proposed to distribute the new 
shares among its members, the company must be con- 
sidered as being “ proposed to be or in course of 
being” wound up voluntarily, and in consequence a 
dissentient member may claim his remedies under 
§ 234 of the Act. 

The notice of dissent can be given by an executor 
of a deceased member, even though the executor 
has not himself been registered as a member 
{Lleweh/n v. Kasintoe Rubber Estates (1914), 2 Ch. 
670). 

The interests of dissentients being thus safe- 
guarded, there is nothing imjust or illegal even if the 
scheme provides — 


u D 
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(1) That the shares be partly paid ; 

(2) That the shares must be applied for within 
a limited time ; 

(3) That shares not applied for shall be sold, and 
the dissenting member shall take the proceeds ; 

since any such provision will only apply where the 
dissentient fails to avail himself of his statutory 
remedy. 

The sale must be authorised by special resolution 
even though the Memorandum gives power to sell 
for shares in another company {Etheridge v. Central 
Uruguay^ etc.. Railway (1913), 1 Ch. 245). 

The Artiiles cannot take away the riglit of a 
dissentient shai'cholder complying with the section 
to have his interest purchased by the liquidator 
{Payne v. Cork Co. (1900), 1 Ch. 308), or to have the 
price thereof tleterminecl by arbiti*ation in the abhence 
of agioement {Bariug Could v. Sharpington Pick 
Syndicate (1899), 2 C'h. 80). 

Tlie shares i-eccived from the purchasing company 
must be distributed amongst the members of the 
selling company strictly in accordance with their 
rights {Crijjiths v. Pa^et (1877), 5 Ch. D. 894) ; but the 
rights may, prior to proceeding under § 234, be altered 
by a reorganisation of capital under § 153 of the Act. 

The power of reorganisation is important, since if 
preference shareholders have a preference as to capital, 
they are entitled to be repaid in full before other classes 
of shares receive anything, and it may be difficult to 
determine exactly how this is to be done when there 
are only shares to be divided. 

If the Memorandum or Articles of the selling 
company give preference shares no joreferential rights 
as to capital, all the members are on the same footing 
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in the distribution of the assets. Thus a scheme by 
which the holders of shares giving a preferential right 
as to dividend only were to rooeive preference shares 
in the new company, while the holders of ordinary 
shares in the selling company were to get ordinary 
shares only, could not be rarried out without re- 
organising the caj)ital. 

Under the Companies Clauses Consolidation Act, 
1845, a single arbitrator may be agreed upon whose 
decision is final ; or earli party may nominate an 
arbitrator, and on failure of one party to nominate, 
the other party may direct lus own arbitrator to act 
for both. 

Joint arbitrators may a])j)oint an umpire, whose 
decision is final. In respect of the arbitration no 
examination of officers wiD be or<lered under § 214 of 
the Act for the purpose of obtaining evidence to 
advance the value of the shares {British Building 
SUyne Co., Ltd. (1908), 2 Ch. 450). 

§ 4. — Relief from Stamp Duties. 

Reference should be made to Chapter II, § 3, for 
the provisions of the Finance Act, 1927, § 55, whereby 
relief is granted in respect of ad vaXorsm and stamp 
duties in connection with the reconstruction of a 
company or the amalgamation of two or more com- 
panies. 

Section 42 of the Finance Act, 1930, provides for 
complementary relief in relation to duties ordinarily 
payable on transfers of property in the following 
terms — 

42. (1) Stomp Duty under the heading '^Conveyance or Transfer on 
Sale in the First Schedule to the Stamp Art, 1 801, shall not be chargeable 
on an instrument to which this soetion apphes * 

Provided that no such instrument shall be deemed to be duly stamped 
unless sither it is stamped with the duty to which it would but for this section 

DD 2 
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be liable, or it baa in aocordonre witb the proviaions of aeetiDii twelve of the 
■aid Act beon atamped with a particular si^mp denoting either that it la not 
ehargeable with any duty or t^t it is duly stomped. 

(2) This section applies to any instrument as respects which it is shown 
to the satisfaction of the Commissioneis of Inland Revenue — 

(a) that the effect theieof is to convey or transfei a beneficial mierest 
m property from one company with limited liability to another 
Bucm company , and 

(b) that either. 

(i) one of tlie companies is beneficial owner of not less than ninety 
per cent of the issued ^are capital of the other company • or 

(ii) not less than nmety per cent of the issued share capital of 
each of the companies is m the beneficial ownership of a third 
company with limited liability 


§ 6. — ^Winding-up. 

The existence of a company is normally terminated 
by \^inding-up, in the course of which its affairs 
are liquidated hy one or more liquidators. 

A company may be wound up voluntarily, or by 
order of the Court, or subject to the supervision of 
the Court (§ l.^b). 

Ill voluntaiy liquidation the winding-up is carrietl 
out by a liquidator usually appointed by the company, 
but the body of creditors ( an control the appointment 
where tjie liquidation is the result of the inability of 
the company to discharge its liabilities. The 
liquidator generally has a free hand in carrying out 
his duties but is subject to the control of the company 
and the creditors according to circumstances, and may 
be required to work under a Committee of Inspection. 
Application may be made to the Court by interested 
persons for the determination of matters in dispute. 

A liquidation under the sujiervision of the Court 
pre-supposes a voluntary liquidation, the supervision 
order being made after the voluntary winding-up 
has commenced. The liquidator already appointed 
is usually cemtinued, though the Court may appoint 
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another to act with him. The advantage a super*- 
vision order is that it stays actions and distraints, 
gives directions on specified points, and thus saves 
continual applications to the Ciourt. 

A winding-up order is made by the Court after 
the presentation of a petition. The liquidator is 
appointed by the Court on the nomination of separate 
meetings of creditors and contributories, and is an 
officer of the Court. The winding-up is entirely 
under the control of the Court, and is supervised 
by the Board of Trade and the Official Receiver, and 
generally also by a committee of inspection. 

The object of the liquidation being to wind up 
the affairs of the company, the liquidator must get 
in and realise the assets, pay the costs, discharge tlie 
debts {pari pa^Au if insufficient to pay in full) in their 
proper ordej', and distribute any surplus amongst the 
contributories in accordance with their rights and 
interests. 

Part V of the Act (§§ 156-30.5) and the rules ma<le 
thereunder govern the winding-u]) of companies.* 

§ 6.- Removal of Defunct Companies from the 
Register. 

In certain circumstances a company may be 
removed from the register without being woimd up 
in the usual way. 

Where the Registrar has reasonable cause to believe 
that a company is not c-arrying on business or in 
operation, he may send to the company by post a 
letter inquiring whether the company is cariying on 
business or in operation. 

* For furUier mlonnatinn on the HiibiPrt, rpTorence sbould bo uiaUlD to RankinK* 
Bpieer and Pegler's The IliKbtH and Duties of Liquidators, Trustees and Rpeeivers '* 
fwiibon) 
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If he does not within one month of sending the 
letter receive any answer thereto, he must witlun 
fourteen days after the expiration of the month send 
to the company by post a registered letter referring 
to the first letter, and stating that no answer thereto 
has been received, and that if an answer is not received 
to the second letter within one month from the date 
thereof, a notice will be published in the OazeUe 
with a view to striking the name of the company off 
the register. 

If he either receives an answer to the effect that 
the company is not carrying on business or in opera- 
tion, or does not within one month after sending tlie 
second letter receive any answer, he may publish in 
the Gazette, and send to the company by post, a notice 
that at the exj)iration of three months fiom the date 
of that notice the name of the company mentioned 
tlieiem will, unless cause is shown to the contrary, 
be struck off the register, and the company will be 
dissolved. 

If, ill any case where a company is being wound up, 
the Registrar has reasonable cause to believe cither 
that no liquidator is acting, or that the affairs of the 
company are fully wound up, and the relums required 
to be made by the liquidator have not been made for 
a periotl ol six consecutive months, the Registrar 
must publish in the Gazette and send to the company 
or the liquidator, if any, a like notice as is provided 
in the last preceding subsection. 

At the expiration of the time mentioned in the notice 
the Registrar may, unless cause to tlie contrary is 
previously shown by the company, strike its name off 
the register, and must publish notice thereof in the 
Gazette, and on the publication in the Gazette of this 
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notice the company is dissolved. It is, however, 
provided that — 

(a) the liability, if any, of every director, managing 
officer and member of the company shall 
continue and may be enforced as if the 
company had not been dissolved ; and 
(2>) this does not affect the power of the Court 
to wind up a company the name of which 
has been struck off the register. 

If a company or any member or creditor thereof 
feels aggrieved by the company having been struck 
off the register, the Court on an application made 
by the company or member or creditor before the 
expiration of twentj' years from the y>ublication in 
the Gazette of the notice aforesaid may, if satisfied that 
the company was at the time of the striking off carrying 
on business or in operation, or otherwise that it is 
just that the company be restored to the register, 
order the name of the company to be restored to the 
register, and upon an office copy of the order being 
delivered to the Registrar for registration the company 
is fleemed to have continued in existence as if its 
name hail not been stnirk off ; and tJie Court may 
by the order give such directions and make such 
provi.sions as seem just for placing the company and 
all other persons in the same position as nearly as 
may be as if the name of the company had not been 
struck off. 

A notice to be sent under the above provisions to 
a liquidator may be addressed to the liquidator at his 
last known place of business, and a letter or notice 
to be sent to a company may be addressed to the 
company at its registeroil office, or, if no office has 
been registered, to the care of some director or officer 
of the company, or, if there is no director or officer 
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of the company whose name and address are known 
to the Registrar of Companies, may be sent to each 
of the persons who subscribed the Memorandum, 
addressed to him at the address mentioned in the 
Memorandum (§ 295). 

It is not wise to allow a company to become 
defunct in this way, smce the liabilities of its directors, 
officers and members is continued, and they will 
remain liable even if the company is afterwards 
restored to the register {Broum, Bayley's Steel 
Works (1905), 21 T.L.R. 374). 

An application for restoration can bo made even 
after the pubhcation of dissolution {Re Hall dk Go, 
(1916), 60 S.J. 666). 

If the name of a company has been struck off 
the register under the above sectiim, and a petition 
to restore is brought by shareholders, the company 
should be added as co-petitioner m ordei tJiat the 
undertakmgs required by the Board of Tiadc as to 
filing the necessary returns may be given {In re 
Wright Ltd. (1923), 67 S.J. 577). 

Where a company is dissolved, all property and 
rights whatsoever vested in or held on trust lor the 
company immediately before its dissolution (including 
leasehold property but not including property held by 
the company on trust for any other person) is, subject 
and without prejudice to aiiv order which mav at 
any time be made by the Court, deemed to be bond 
vacantia and accordingly belongs to the Crown, or to 
the Duchy of Lancaster or to the Duke ol Cornwall 
for the time being, as the case may be, and vests 
and may be dealt with in the same manner as other 
bond vacantia accruing to the Crown, to the Duchy 
of Lancaster or to the Duke of Cornwall (§ 296). 
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PBNAXTIES AND LIABILITIES 

whi43h may bo incurrad by Promotera, Diiectora and 
Companies Act, 1020 : — 

Hcctmn ^ 

of the Offinoe 

Art 

7 Failure to notice to r>t iJUioaH» 

in numlier ol memliers o\ a Cumpaiiy not 
having a shaiu ( apital 

23 Failure to foiward i op> of Memoiaiiduin ami 

Artiflus to a meinlicr on lequoat 

24 Failure t n eniboily alieiationq m copies ol Memo 

ranilum sul»fier|iieiitl> insuoi) 

57 Failure to dolivei to Ktgjstiar neresHary ilocii 
ments upon an allcuation d AiiitloH of a 
Privatr Tompaiiy ^hirh makes it a PubliL 
Company 

31 Foiluie to delivi r ropy of Piospectus to Kc gis 
trai bt^fore lasuf 

IsBiie of Foim ol Appliiation for Shaiea oi L)e 
bent ui OH una<. rompamecl by Pros|KirtiiB 
17 Publieatinn ot naiiio of persoTi not a qualified 
Oirei toi 

40 Failure to tile iStateinent in lieu ol Piospoitiia 
42 Failure to make Return of allotment ofRhaica, or 
to tilo eont lac t nr part if iilaiM theioof, ufsharoa 
allotted for a r nnsideratinn othoi than raali, 
within one month aftei Hllotment 
4 1 Failure to deliver to Itegislrai paitiiulam of 
1 ommiHBionH to be (liHcloeed in btateinont in 
lieu nt PiOHpectua where Pif>BptLtUH not 
iBBUod 

44 Failure to diBrlueie i omniiHSions paid and not 
wiitten off, in the Bolanii Shhtt of the 
Company 

4? Foi the Company giving financial ass iH tarn e fni 
purehaan of shnies in the Company 

46 Failure to mrlude in the Ralance Sheet partic 

ulars of redoemable prefoienre Bharea 

47 Failure to diBcloae in tho Pi obikic tua and Balance 

Sheet, partieulaiB of disc ouiit allnwod on iBsue 
of shareb, or bo inurh as has not been written 
off 

51 Failure to give notice within one month to the 
Registrar of oltoratiozi of share capital by con 
solidation, conversion, etc 


Officers under the 

Pbnaetv OB 
til ABTiirrv 

£1 ti da^ 

11 fur ear li 
oflenco 

11 for eac h copy 

150 

15 a flH\ 

15UU 

Indemnity to 
buch ^loison 
1100 

150 fi rlH\ 

£25 

15 a Lla\ 

HOD 

1100 

£5 n dav 

I 

£5 a day 


Notf Wbcic a ppiialty t^i stated, it represents tht luaximum fixed h^ the Art 
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SBCtion 
of the 
Act. 

52 

54 

60 

61 

66 

67 

73 

80 

81 

83 

88 

80 

91 

D2 

03 


94 

05 

96 

98 

103 

104 
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Failure to give notice within 15 days to the Re- 
gistrar of inoreaBe of share capital 

Failure to show in the Accounts of the Company, 
particulai-B as to interest on shares, paid out 
of capital 

Concealing names of creditors, etc., in comiection 
with a scheme of reduction of capital. . 

Failure to forward to Registrar within IB days, 
copy of Order of the Court in connection with 
alteration of rights of sharehoiders whore 
application tn the Court is made by dis- 
ssritiBUtB 

1 Failure to send notice to transferee where Com- 
i pany refuses to rcigistor transfer 
1 Failure to issue share or debenture certificates 
j within prescribed time . . 

1 Refusal to permit inspection of Register of 
pe ben ture -holders nr failure to supply copies 
1 Failure to register with Registrar charges on 
I assets of the Company . . . . 

j Failure to register with Registrar charges exist- 
! ing on profKsriy acquiied 

j Failure to secure endorsement of certificate of 
! registration on debentures issued 
I Omission to make proper entries in Company’s 
I Register of Charges 

! Refusal to permit inspection or to supply copies 
j of Company’s Register of Charges 
; Faihire tn register with Registrar, charges 
I created, or charges on property acquired by 
Company before commencement of this Act 

Failure to provide a registered office or to notify 
Registrar of situation thereof or of any 
change 

Failure to exhibit Conripany’s name on place of 
business . . 

I Failure to keep name or affixed 

! For using seal not bearing the name of the 
Company, or issuing notices, invoices, etc., not 
containing the Company’s name 

Co.minen4?mg busineRS before complirmce with 
statutory provisions 

Failure to keep a Register of Members or to 
make proper entries therein 

Failure to keep an index of members where 
requimd . . 

Refusal to permit inspection of the Register 
of Members, or to supply copies 

Failure to give notice to ^gistrar of the situa- 
tion of the office where any Dominion Register 
of Meml>ers is kept 

Failure to transmit to registered office copy of 
entries in Dominion Agister, and to keep 
duplicate of Dominion Register 


PX!NAI.TT OB 
LlABlUXir. 


£5 a day. 

£50. 

Prosecution for 
Misdemeanour. 


£5 a day. 

£5 a day. 

£5 a day. 

£5 and £5 a day. 
£50 a day. 

£50. 

£ 100 . 

£50. 

£5 and £2 a day. 

£50 a day. 

£5 a day. 

£5. 

£5 a day. 

£50. 

£50 a day. 

£5 a day. 

£5 a day. 

£2 and £2 a day. 

£5 a day. 

£5 a day. 
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.Seotiou 
of febe 
Actp 

110 

115 

113 

118 

12J 

122 

123 


I2U 

130 

131 

13. ( 
137 i 

141 I 

142 

141 i 

14o I 
140 , 

148 j 

149 I 

150 


OFraNos: 


Failure to peimit uiHpecliuii of copy of Annual 
I Ketum in Register of Mimbers or to supply 
c opies . . .... 

Failure to prepare anii file Annual Return 
Failure to hold Annual Meeting . 

Failure to hold Statutory Meelmg ot to foiward 
or file Statutory Report 
Failure to deliver copies of extra oidinai> 
special, and i ortam other resolutions to liogin- 
tiar 

Failuie to attach copies of such rebolutioiis to 
Articles subsequently issued 
Refusal to permit insportioii of Minute Book of 
General Meetings, oi to supply r opies 
Failure to keep propei hooks of Account (Im 
piisoiiinent only uhen* default is uiltiil) 


Failure to take leoHoiiubh steps to have pi opored 
and laid l>cfi>in (^Riioral Meeting a Pjofit and 
Loss ALCimiit and Balanie Slieel ( Imprison - 
merit only uhere default is wilful) 


Issuing Balam l hheel without iO|>> of Audiinra' 
Report aft a( bed 

Failuie to fuiwaid < np’V of Balance Sheet to 
iiiembors pnoi tij goiieial meeting at uhicb 
it IS to y.e pipsenterl 

I'ailiiin to Muppiv ( of.ieH ot Bfilanie Sheet to 
tlinso entitled then to 

Failuie ot Banking CVimpan^ to publish 
piesciilnid ii tuiii 

KetiiHfil of bookh, I t« , to IrihfiLi tors 

ALtmg as Direi tor when unquulifn^rl (aftei 
)Hnir.d of grait) 

Uiidihi liniged baiikiupt acting ns Uiioitoi with 
out leave ni the t^iurt 


Rotusul to permit ii]h|if ctioii i.t Kegistei ot JJi 
icctois, rij f/iilure to keep oi fijn with Ht gihtrni, 
a Registei nf Direct nrs 

Non djsflosuic of TiaiiLis etc of DiroctnrH in 
trade catalogues etc where ripplii able 
Failures to notify proposed Direr toi wheie Ins 
liability Will bf) unlimited 


Non distlcMUin nf partiiulais ns to romuneia 
tion to mcinlM'iR in the prescnliod on cum 
stanr es 

Faihiie to disclose nature of lutcrcBl in i ontrac ts 
with the Company 

Ro I PI pt of i ompeiisatiun for loss of office 


I PXHAX/TT OB 
LXABlXilTV. 


. £2 and £2 a day. 
£5 a da>. 

£ 60 . 

’ £60 


£2 u day 

£1 pet cop>. 

£2 and £2 a day. 

5 mob’ imprison- 
ment, or fine 
of £200 


b nioB* imprison- 
ment, oi fine 
ni £200 

ir.n 


£2U 

£5 H da> 

£5 a da> 

to! Contempt 
of Vonvi 

£'. a da'y 

2 \ra ' imprison- 
ment and/ or 
fine r.f £600 


£1 a tlsj 
£5 

llOit and damages 
suffored by 
person elected 


£•50 

£100 

See Obap X, $ 3. 
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Beotion 
of tho 
Act 

153 

154 ' 

181 

217 I 

22U 

ilK I 

218 

271 

272 
27) 


274 

27 I 


281) 

)l)8 

351 


OFF1EI7CX] 


Failure to deliver to Regintrar copy of Order of 
tho Court 111 a si heme of compromise vith 
members or cieditors, or to attar h copy to 
L opies of Memorandum subsequently issued 
Failure to deliver to Registrar copy of Order of the 
Couit in a scheme to facilitate reconstruction, 
etc of the Company 

Failure to pi spare Statement of Affairs where 
the C ompany is being wound up compulsorily 
oi acting as a Director of an’v Company without 
tho leave of the Court within 5 yoais of a 
charge ul fraud being made against him in a 
Further Rcpoit by the O R 


Pailuie to advertise in the C^a/^otir lesulutioii 
foi voluntary winding up 

Vailuie to present a full slateniLul of the ( om 
pan> H position at tlin fust nu i of e reditors 

in a cicrhlois v-mding up 

Failuie to prosidi at the* abo\ < mbctmgaiior 
due appointment 

F’or t oiiimiSHion of pix hc ribed otfoni es analogoiin 
to those iiiidoi ^ 1 »4 of tlio Diiiiki iipt[ y Act 
1914 

Fulsitic ation of books 

Inducing persons by fraud oi false preteniuh 
to give rredit to the CompaJi> whiih has 
hu)>seqiit Jitly gone ml o liquidation or making 
fTaudulriit coii\e> antes oi ti audiih Titl> 
reirioving oi rone t aim g pioin3ity of tlie 
Company 

Failuie to keep pio|M.i accounts loi ihr two 
yeaiq piut ediiig the winding up of tin Coin 
pajiv 

CarT;ying nii the busintSH of the Company (which 
IB subsequently wound up) with a view to 
defrauilmg ni editors 

Acting as Due I till of a f ompaii^ without leave 
of tho Court within fivt \fHr8 aftei ion 
VK tion as abo\ t 


Failuie to ■^tate on in'\o]Lrf} etc issued by, or nn 
behalf of the Company, that the Company is 
in liquidation 

Failure to state on invoices, etc , issued by, 
oi on behalf of the Company, that a Ket eiver 
or Managei has been appointed 

Failuie to comply with prescribed requirements 
as to filing documents, etr in tho celsb of a 
foreign Company r arr> mg on busmoss in this 
I Country 

Tn the case of continuing offences 


F1CNA1.TT OH 
LlABHilTir. 


tl f)cr copy 


15 a diij 
ilO a day 


2 -^is imprison- 
ment and/or 
tiiie nf £500 

£5 a dH% 


£100 

£100 


l^ioBOiution for 
Misdi rneanour 
Piosetution for 
Misdeini anour 


Piosecution for 
VlisdE rneanour^ 


One j ear s 

impiianniTK nt 

One \ E ar s 

iinpiisonment 

Iwn \ ears im 
pi 1 son men t 
und Of (me of 
1500 


120 


£20 


£50 

£ 5 a dai 
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SPECIMEN. 

MEMORANDUM OP ASSOCIATION 

OF 

LIMITED. 


1. The name of the company 

2. The registered ofhce of thn company will bo situate in Enf^land. 

3. The objects for which the company is established are : — 

(a) To apply for, purchase or otherwise acquire any interests in any 
part of the world in any patents, brevets d'invention, lioanoea» 
procesflOH, concesninns and the like, conferrinR any exclusive or 
non-exclusive or limited right to use sny secret or other informa- 
tion as to any invention in relation to the treatment of chemioals 
eheinicnl compounds and other substances of a like nature, and 
the production, manufacture and use of chemicals and of any 
apparatus therefor, or generally any invention of n like nature 
which may seem to the company capable of being profitably 
dealt with, and in particular to acquire the benefit of certain of 
existing invontiouB in relation xo the treatment of oheinicals and 
the production of chemical coinpomids. 

(b) To USB, exorcisB. develop, grant lioenues in resiiect of or other- 
wise turn to account any such patents, brevets d’invention, 
licences, concosBions, and the like and information aforesaid. 

ic) To carry on business in any part of the world as manufacturers 
of, dealers in and agents for the sale of, chemicals of every kind 
and des cri p ti on. 

(d) Further to carry on any other business which may seem profit- 

able to the compiany and capable of being L’Oiiveniuntly carried 
on by it. 

(e) To equip expeditions and cominissious, and to employ and re- 

munerate experts ami other agents in connection therewith and 
with a view to secure any of the objects of the company. 

(/) To promote or form any company or compauics for the purpose of 
acquiring all or any part of the property and rights cuid of under- 
taking any of the liabilitiDS of the company, or of undertaking 
any busmess or operations or for any other purpose wliioh may 
appear likely directly or indlroctly to assist or benefit this com- 
pany, or to acquire and undertake the whole or any part of the 
business, property and liabilities of other persons or companies 
by paying or contributing towards the preliminary expenses 
thereof or providing the whole or part of the capital thereof, or 
by takmg shares therein or by lending money thereto upon 
debentures or otherwise. 

(g) To amalgamate or enter into partnership or mto any arran^^ement 
for sharing profits, uziions of mtorests, joint adventure, reinprocal 
concession or co-operation wi& any person or company carrying 
on or engaged in, or about to cany on or engage in any business 
or transaction which this company is authorised to carry on or 
engage in, or any business or transaction capable of being con- 
ducted BO as directly or indirectly to benefit the company 
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(h) Generally to purchoRe, to take on lease or m exchange, hire or 
otherwise acquire any real or personal property, and any nglitB 
or privileges which the company may thmk necessary or con- 
vemont with leference to any of these objects, or capable of being 
profitably dealt with in connection with anv of the company's 
proper! V or rights foi the tune being 

(ft) To soil the imdertaking of the company oi anv part Lheieof for 
such Lonsi deration as the companv inav think fit and m parli 
cular for shares debentures ot securities of any other company 
having objects altogether or m part similar to those of the 
( ompany. 

(^) To acquire, carry out, establish, construct, maintain, improve, 
manage, work, control and superintend anv railways or tramways, 
whether terrestrial or aeiial, worked bv steam, electriLitv or other 
motive power, roads, ways, bridges, harbours, leservoirs wator- 
ooursos, canals, waterways, wharv es, fortifications, hydraulic 
works, irrigation i^nlls, draining, engmeermg, mining, dredging, 
cyoniduig, smelting and ore reduction works, furnaces, fac tones, 
manufactories, warehouses, hotels, stoics, houses, buildings, 
shops and olhti works and convemencos, and to contribute to 
or assist in any such proceodiugs 

(1 ) To buv, sell, manufacture, altci, repnii impi o\ n exchange, hire, 
let on hire, manipulate, treat, prepare for market, export, anct 
gene 1 ally eJeaJ in plant, machinery, apparatus, tools utensils, 
commodities, products, materials, merchandise, articles and 
things whatsoever \%hich may be found convenient in carrying 
out any of tbo obiocts of the company, and goneially to cany 
on busmess ab merchants, importers and expoiters 

(0 To puirhasi, acquire, a«>sjst, finance, carry on, conduit and 
manager an> or every of the businesses of bankris, financiers, 
money changers, i ompany promoters, undi iwi iters, explorers, 
concessionaires, agents, CDmiiiissioners, c nil ec tors brokers, 

dealers, iiustees, safe deposit koepois, executors, attorneys, 
delegates, treasureis secretaiics, engineers, buildeis, contract- 
ors, bhipoivnerb, shipbuilders, maiiufai turers, merchants, millers, 
tanners bakers, dealers in firearms and ammunition, wharf- 
ingers, waiehousemen, gns and electrical engineers, dealers 
in building materials, licensed victuallers, wuie, spirit, tea, 
coffee, cotton and tobacco meichantb and plaiiteis, traders, 
motor larnage and cycle makers, mmers, colliery owners, 
quarry owners, hotel propuoiois, lestaurant keepers, btore 
keepeis, shopkeopeis, fanners, ranchmen, stoc kkoepers, livery 
stable keepers, horse breed i rs, and all and every other business 
of wnatsoever natuie and kind (except life asburance) in 
any part of the world 

im) To m\ esl and deal with the moneys of the companv not immedi 
ately requued upon such securities and in suih mamiei as may 
from time to time be determined 

(n) To enter into rontrai ts, agreements or arrangements with govern 
monts or authorities (supreme, municipal, local oi otherwise, or 
any corporation, c ompanies or persons in any part of the world), 
and to obtain from any such government or authority all 
rep lilts, concessions and privileges that may be deemed con 
ducive to the company s objects or any of them 

fo) To raise oi borxow, or secure at the discretion of the directors, 
the payment of money for any purposes of the company' m such 
manlier and on such terms as may seem expedient, and in parti 
cular at such discretion as aforesaid, by the issue of debentures 
or debenture stock, perpetual or redeemable mortgages or other 
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eecuriti^B* whether perpetual or otherwise, and oharsed or not 
charged upon the whole or any part of the prof>erty of the oom<* 
pany (botli present and future), aod all or any of the uncalled 
capital for the time being of the company. 

(p) To obtain any decree, law, provisional order or Act of Pariia- 
mezit for enabling the company to carry any of its objects into 
effect, or for effecting any modification of the company’s oonsti* 
tutiou, or for any other purpose which may Beem conducive, and 
to oppose any proceedings or applications which may seem 
calculated directly or indirectly to prejudice the company 
interests. 

iq) To make, draw, accept, indorse, discount, execute and issue 
cheques, credit notes, circular notes, bills of exchange, promissory 
notes, debciintures, bills of lading and other negotiable or trans- 
ferable instruments or securities. 

(r) To sell, let, improve, manage, develop, lease, mortgage, exchange, 

enfranchise, surrender, convert, dispose of, turn to account or 
otherwise deal with all or any part of the property and rights of 
the compoiiy in such manner as tlie directors may deem fit. 

(s) To expend money in experimenting upon and testing and in im- 

proving or securing any process or processes or patent or patents 
or firotpcting any invention or inventions which the company 
may acquire or propose to acquire or deal with. 

(<) To divide or distribute among the members or any class or classes 
of the mombora or any individual inembor of the nompany, any 
shares uv socuritirvi belonging to thr* rompoaay or any of the assets 
of tlis company in spoc'ie, or any proceeds of sale or disposal of 
any property of tlio company, and for such f >urpoHO to distinguish 
and separate cafiitai from profits, but so that no distribution 
amounting to a reduction of capital he ma^le except witJi the 
sanction (if any) for the time being required by law. 

(«) Tu purchase or otherwise ooquiro and undertake all or any part of 
the business, property and liabilities of any person or company 
i^arrying on any business in any part of tlio world which this com- 
pany is authorised to carry on, or possessed of properly suitable 
for the purposes of the company. 

(17) To establish, erect, construct, purchase, acquire, maintain, 
improve, work, ooiiriuct, manage, control, supeniitend and carry 
on any public or private gas, electrical or other lighting, and any 
wateiworks and service, and any stcixin, gu^, electrical, hydraulic, 
pneumatic, or other power, supply and traction, and any 
railway, tramway and traffic service, and any telegraphic and 
telephonic service, and any and every other similar public or 
private u ruler takings or services in any part of the world, 

(U7) To pay out of the funds of the company, either in cosh, fully- 
paid shares or otherwise, all the coats, cliarges and expenses of all 
parties of and incidental to the promotion, formation and regis- 
tration of the company and of any other company and the issue 
of its share capital, and generally all preliminary expenses what- 
ever, incurred in relation to the company including registration 
and stamp fees, legal oxiienaes, printing and advertismg and the 
establishment of agencies of the company, and obtamiug the 
subscription of the shares or debentures thereof, including so far 
os permissible by law all brokerage, fsommissions, discounts and 
other remunerations to any person, firm or company as con- 
sideration for subscribing or agreeing to Subscribe, whether 
absolutely or conditionally, or procuring or guaranteeing or 
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ngreeine to procure or guarantee suhacnptiona, whether absolute 
or conditional, for or for underwntmg, placing, aeUing or 
otherwise di^iposuig of any shares, debentures or ol3ier secuntiea 
or property of the company or any other company, or for 
procuring or obtninmg settlement and quotations upon London, 
Provincial, Foreign or Colonial Rtock Exchanges of any of the 
said shores, debentures or other securities, or for services 
rendered in and about the matters aforesaid, or m and about the 
conduct of the r ompany s business or ot any other company 
m which the company may be interested, and to enter mto any 
central t oi contracts for any of the purposes hereof 

fx) To transfer to or otherwise cause to be vested m any company 
person or persons, all or an> of the property of the company to be 
held m trust tor the company, or on such trust for working, 
developmg or disposing of the same as may be considered 
expedient 

\y) To establish and support or aid in the establishment and support 
of associations, institutions or conveniences calculated to benefit 
persons employed by the company or having dealings with the 
Company and to subscribe or guarantee money for charitable or 
benevolent objects oi for any exhibition or for any public, 
general oi useful object 

(z) To lend moiicv and issue warrants to such persons and on such 
terms as may seem expedient, and in particular to tustomers of 
and pel sons having dealings with the lompaiiy, and to give any 
guaiantee or indemnity that may seem expedient and to roceive 
moneys and valuables on deposit and to transar t anv part of the 
business oi a bankei which may seem expedient 

[aa) To apply for, subsrribe to, accept, purchase, acquit e, hold soil 
and exchange any ordinary, preference, deferied or other share 
and any stoc k, bond, dobeotuie, mortgage or othnr security in 
aiiv company, corporation or government 

(bb) To construct maintain and alter any buildings works, manufac 
tones, docks, aerial railways, machinery, slips and other 
convetiiorices, and to take or otlioiwiso ai quiro and hold shares 
in any other ( ompany altogethei ox in part similar to Ihoso of 
this company or rariyiiig on an^ business capable of boing 
condur ted duet tly or indiret tly to bonofit this c ompanv 

(ec) To issue any share of the r ompany at par, or at a premium, or 
aa fully or m part paid up 

idd) To give the tall of Eshaies and to c onfer any preferential or special 
right to the allotment of shares on such terms and m such manner 
as ma'v seem expedient 

fee) To allot anv of the shares of thn company ci edited as fully or 
paitly paid up, or the bonds and debentuies of the company, as 
the whole 01 part of the purchase piice for emy property pur 
chased by the c ompany or for any valuable consideration 

iff) To do all or any ol the above thmgs m the United Kmgdom or 
on the Contment, or elsewheie m any part of the world, and either 
as principals, agents, trustees, con tractors or otherwise, and 
either alone oi m conjunction witli others, and either by or 
through agents, sub contractors, trustees or otherwise 

(gg) To establish and mamtam agencies of the company m any colony 
protectorate, or foreign state, and if thought fit to procure the 
company to be registered or incorporated m any colony, pro 
tectorato or toreign state 
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{Ml) To promote, institute, enter into, csr^ on, a^vsist or participate 
in any and overy description of financial, commercial, mercantile, 
industrial, manufacturing, mining and agency business, works, 
contracts, undertakings and o|irnratioii8 of all kinds at the dis* 
cretion of the directors. 

(Vi) To do all such other things as are incidental or conducive to the 
attainment of the above objects, and so that the word “ com- 
pany in this clause shall be deemed to include any partnership 
or other body of persons, whether incorporated or not, or 
whether domiciled in Oreat Britain or elsewhere, and the 
intention is that the objoots net forth in the different paragraphs 
of this rlauso shall he m no wise limited or restricted by rerarenco 
to or inference from the terms of any other paragraph of the 
same rlause, or the name of the company. 

4. The liability nf the members is limited. 

5. The nominal capital of the company is £ , divided into 

shares of £ each *''|The company has powor from time to time to increase 
its capital, and ro-isaue any sharcH in tlic origuial or incraaseil capital, with 
or subject to such preferred, deferred, qualified or other special rights, privi- 
leges, mnditioiiH, x^rionties or restrictions, whether in regard to dividend, 
voting, return of capital or otherwise, as the i^ompany may from time to 
time by extraordinary ronoJution determine. Provided always that if and 
whenever the capital of the company is divided into shares of different classes, 
tho ngbts and privileges of any such class may be varied with the consent 
in writing of tho holders of three -fourths of the issued shares of that class, 
or with the sanction of an extraordinary resolution passed at a separate 
general meeting of the holders of the shares of tliat class. At every such 
separate general ineetmg the quorum shall be two persons at least, holding 
or representing by proxy one-third of tho issued shares of the class.] 

We, the several persons whose namtss and addresses arc subscribed, are 
desirous of being formed into a company in pursuance of this Memorandum 
of Association, and we respectively agree to take tlie number of shares in 
the capital of the company set opposite our reapcoiivs names : — 


Nambs, Addrbssbs and DBSomxrrrowH 
OF SUBSClllBBBS. 


Kuinber of Shares 
taken by 
pocli Hubscriber 


IS V. .. .* .. .. .. .. 

Cl/ .. ■■ ■■ .. mm mm .. 

lul .. .. .. mm mm f. 

.. t. .a a. a aP Pp 

PR a. . ap pp .. pp 

C, aa mm mm .. .a .. .P 

I 


Witness bo the Signatures of the above-named. 

{Signature) 


{Deecripdon) 


One. 
One. 
One. 
One. 
One. 
On n. 
One. 


Oofed the day of 19 


*■ Tbe ^ords in brockstb have beon included here lui uHed by many oompauieH On 
the wholo, hcwevor, these yrovisiuiis are bettor indudod in tbe Articles. 


££ 
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COMPANIES ACr, 1929 


lABLF A 

KsiRtTIiATIONS FOB MaNAOBBCBNT OF A CoMFAHY LtMITBD BY ShARBS 

PreUmtntLry 

1 111 those logulations - — 

' Tho Ant ” means the CompaniM Acl» 1929 

Wheio any provision of the Act is lefened to, the referenie is 
to that provision as moditiod by any statute foi the time being in 
force 

Unless the context otheri^jBe requires expressionb defined in 
tho A<t oi any statutory modification thereof in force at the date 
at which those logulations brronio binding on the company shall 
have the meanings so defined 

jb/iores, 

2 Subj Kt to thn pio\ibions, li any, ui that behalf ot the memorandum 
of association, and without piejudiio to any bf»ecial rights pie\iousl> con 
ferred on the holders of exist mg sliaie^, any Nlmre may be isbued with suih 
preferred, deferred or other special nglitu, or such res 1 1 ic lions, whuthei 
in regard to divi lend, voting, lotuni of share capital ni otherncise, as the 
company may fi om timo to tune by bpi ciul resolulioii determine, and any 
piofeionio shaie may, with the sanction of a spOLial resolution, bo issued 
on tho terms that it is, or at tho option of tho company , is liablo to be redeemed 

3 If at any time the share rapital is divided into different Uasses of 
shares, the rights attached to an> class (unless uthorwise provided by the 
terms of issue of tho shares of that t.lass) may l^e varied with the t unsont in 
writing of the holders of thieo fouithb ol tlio issued shares of that class, oi 
with tho sanction of an extiaordiiiai 3 losohition passed at a separate general 
meeting of the holdors of the shares of the cleisB To eveiy such sopaiate 
general mc»otiiig the provisions of thoso regulations relating to general meet 
ings shall muUHis m'u4mid%a appl>, but so that the necesaaiy quorum shall be 
two persons at least holding or repiesontmg by proxy dub third of the issued 
shanos of the class and that on^ holder of shaios of the class present in person 
or by proxy, may demand a poll 

4 Every fieraon whoso name is entered os a member in the register of 
members shall, without payment, be entitled to a certificate under the seal 
of the company speeitymg thn share or shai^s held by him and the amount 
paid up thereon, provided that in respect of a shore or shares held jomtly 
by several persons the company shall not bo bound to issue more than one 
certificate, and delivery of a certificate for a share of one of several joint 
holders shall be sufTicient dehvery to all 
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0, If a aluure certificate ia defaced, lost or deatroyed, it may be renewed 
on payment of auoh fee, if any, not exceeding la., and on auoh terms, if any, 
as to evidence and indemnity aa the directora think fit. 

6. No part of the funds of the company shall directly or indirectly 
be employed in the purchase of, or in loans upon tlie security of, the company's 
ehares, but nothing in this regulation shall prohibit transactions mentioned 
in the proviso to section 4 A (1) of the Act. 

7. The company shall have a lien on every share (not being a fully-paid 
share) for all moneys (whether presently payable or not) called or payable 
at a fixed time in resect of that share, and the company shall also have 
a lien on all shares (other than fully-paid shares) standing registered in the 
name of a single person, for all moneys presently payable by him or his 
estate to the company ; but the dimetors may at any timo declare any share 
to bo wholly or in part exempt from the provisions of this regulation. The 
company’s lien (if any) on a share shall extend to all dividends payable 
thereon. 

b. The company may sell, in such manner as the directors think fit, 
any shares on which the company has a lien, but no sale shall be made unless 
some sum in roS[iocl of which the lien exists, is presently payable, nor until 
the expiration of 14 days after o notice in writing, stating and demanding 
payment of such part of the amount in n^si^ect of which the lien exists as is 
presently payable, has been given to the rogistereil holiler for the time being of 
the share, or the person entitled thereto by reason of his death or bankruptcy. 

R. For giving effect to any such sale the directors may authorise some 
pt^rsori to transfer the shares sold to the purchaser thereof. The purcliaaer 
shall be regiHtcriMl oh the holder of the sharea comprised in any such transfer 
and ho shall not be bound to see to the application of the purchase money, 
nnr shall his title to the shares he affected by any irregulsrity or invalidity 
in the proceedings in reference to the sale 

10. The proceeds of the sale shall be received by the company and applied 
111 payment of such part of the amount in respect of which the lien exists 
as presently payable, and the residue shall (subject to a like lien for sums 
not presently payable as existed upon tho shares prior to the sale) bo paid to 
the person eiititlod to the hharos at the date of the sale. 

Ca/U on i^hareit. 

11. The directors may from time to time make calls upon tho members 
ijL respect of any innncys unpaid on their shares, provided that no call shall 
exceed oim-fourth of the noiiiinal amount of the share, or be payable at less 
than one month from the Inst call ; and each member shall (subject to receiv- 
ing at least 14 days’ notice specifying the time or times of payment) pay to 
the company at the time or times so specified the amount called on his shares. 

12. The joint holders of a share shall be jointly and severally liable to 
pay all calls m respect thereof, 

13. If a sum called in rnspf)ct of a share is not paid before or on the day 
appointed for payniDiit thereof, tho {lerBon from whom the sum is due slisll pay 
interest upon the sum at the rate of £5 per contum per oimum from the day 
appomted for tlie payment thereof to the timo of the actual payment, but the 
directors shall be at lilierty to waive payment of that interest wholly or in 
part. 

14. The provisions of these regulations aa to the liability of joint holders 
and as to payment of interest shall apply in tlio case of nonpayment of any 
sum which, by the terms of issue of a share, becomos payable at a fixed time, 
whether on account of the amount of the share, or by way of premium, 
as if the some had become payable by virtue of a c^l duly made and notified. 

BE 2 
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15. The dUrectovB mav make arrangements on the ibbub of aharee for a 
difference between the holders m the amount of oalla to be paid and m the- 
times of pa 3 rmBnt 

16 The dirociors mav, if they think fit, receive from any member willing 
to advance the same all or any part of the moneys uncalled andimpaid upon 
any sharos held by him , and upon all or any of the moneys so advanced 
may (until the same would but for such advance become presently payable^ 
pay interest at such rate (not pxceeiling, without the sanction of the company 
in general meeting six per cent ) as may bo agreed upon between the member 
paying the sum m advance and the diiectors 

Transfer and Tran^rmsaion of Shares 

17 The instrument of traiisfei of any shai e shall be executed by or on 
behalf of the tionsfcior and transioico, and the traiisteior shall be deemed 
to remam a holder of the sham until the name of the tiansferee is entered 
in tfiE registei of inembeis in lespoct thcicof 

18 bhares shall bo tiansformod in the following foiin, or in aii^ usual 
oi coiikmoii fomi which the diicitors shall appi ove 

1 4 if , of in ( oiisideration of Ihe sum of h paid 

to m( by ( £> , ni (hf reinattc^i tailed ihe said Iransfere e ")» 

tJo hereby transf FT to tho said liansleioc the shait {ot shai us) numbered 
in the undertaking tailed the Lonipan^ Limited, to 

hold imt □ the said transferc c, siibjei i to the hovi ral i oriditionH on whicli 
T held the same and I, the said iranslerct do hereby agree to take 
the said share (or shaies) subject to ihe i ondilions aforesaid 
As witness om hanris the day of 

Witness to the signatuios of, 

10 Ihe directors may decline to legister an> tiaiisfui td shaics not 
being fuhy paid shares, to a jxiraoii of whom thr y do not appiovo, and may 
also decline to register my tiansier of shares on which the t ompany has a 
lien Ihe directors may also su«3poud the registration of tiaiistors during the 
14 dnya immediately pri ceding the orfLiiiary general meeting in catJi year 
The duel tors may decline to recognise any iiistiumcnt of Iranstei unless — 

(or) a foe not 0 X 1 eediiig is (k 1 lapaidtothi i oinjiany in i ospe 1 1 1 1 i f t of ,. 
and 

(b) the insti iiment of tiansfei is ac r unipaiur d hv the etitiinatt of the 
shares to whic^h it lelates, and sue h otlioi e\ ideiiue as the diiei tois 
may rcosonably requite to show tlie right of the transferor to 
make tlie liansfer 

If the diiortors lefuse to registoi a traimfei of any sliaiis, they sliall 
withm two fill iiths altf-r thr date on which the transfet w cia Indgod with the 
c ompany spud to the transfeic e notice of tl p refusal 

20 The legal personal lepiesciitalives ot a doLeasc d sole holder nt a 
share shall be the only persoiiH iccogiusod by the i ompany as having any 
title to the shaie In the cose ot a share legistered in the riamcM of two or 
more holders, the survivois or survivoi, or tlie legal personal ic picsentatives 
of the liecoBsed suivivoi, shall be the only pi rsons recogiiiHi d by the i ompany 
as having any title to the share 

21 Any ptrson becoming entitled to a share m consequoiioe of the 
death or bankruptcy of a member shall upon such evidence being pipduced 
as may from time to time be required by the directors, have the right, either 
to be regiateied as a member in leSpeit of the share or, instead of being 
registered himself, to make such transfer of the share as the deceased or 
bankrupt person could have made , but the directors shall, in either case, 
have the same right to declme or suspend registration as they would have 
ha>d m the case of a transfei of the share by the deceased or bankrupt peraoA 
before the death ni bankruptcy 



TABIiB A. 


437 


A person becomjzii; entitled to a share by reason of the death or 
bankruptcy of the holder shall be entitled to the same dividends and other 
advantagee to which ho would be entitled if he were the regiatored holder 
of the share, eKcept that he shall not, beforr being registered as a member 
in respect of the share, be entitled in respect of it to exeroiae any right 
I inferred by membership in relation to moetuigs of the Company 

ForfBUure of Shar?8m 

23 If a member fails to pay any call or instalment of a call on the day 
appointed for payment theieof, the directors may, at iiriy time thereafter 
during such time as anv part of such onll or instalmont remains unpaid, 
serve a notice on him lequiring pavnieut of so much of the call or lUbtalment 
as IS unpaid, together with anv interest which iimy have accrued. 

24- Tlio notice shall iinme a further dav (not earlier than the expiiatioii 
of 14 days from the date of the riot'*cp) on or before wluch the payment re* 
quircd bv the notice is to bn made, and shall state that in the event of 
nonpayment at or before tlip time appointed thn shares in respect of which 
the call was made wdl be liable to ho forfeited 

26 If the requirements ot an> surh notice as aforesaid are not complied 
with, liny sharp m respect d 1 which the notice has been given may at any 
time thereafter, before the pH 3 nncnt lequiiod by the notn c lias l>ecm made, 
be forfeited by a resolution of tJie diinctors to that effect 

2(i A fciifnited Kliarn ma'v bo sold or otlierviLHe disposed of on such toims 
and 111 such inannei as the dnoctois think fit, and at anv time befoie a sale 
or disposition the foifeilure may be camelled on such terms as tho directors 
think fit 

27 A person whose Hhaies have been foifeitod shall cease to be a 
momber lu respect oi tho forfeited shares, hut shall, notwithstanding, remain 
Liable to pay to the company all moneys which, at the date ot forfeiture, 
were piesently payable by him to the company m respooi of the shaies, 
but Ins liability Hhall coase if and when the cnmpaii> receive payment in 
full of tho nominal amount of the shares 

28 A statutory doLlaration in wiiting that tho tloclarant is h diinctor of 
the (Viiiipan^ , and that a share in tho Company has lieeii duly forfeited on 
a dale statfiil in tho declaration, shall be oonchisive evidenie of the facts 
theiuiii stated ob against all porsons riaiining to be entitled to the share 

1 he i^ompan> may reroive tlio consideration, if anj , givnn for the share 
nn any sale or disposition thereof and inav execute a transfer of tho sliare in 
favoui of the |>eiwon to whom the share is sold or disposed of and ho shall 
thereupon lie regibtered os the lioldcu of tho share, and shall not be bound to 
see to tho application of the purchase money (if any) nor shol] his title to 
the share be affected by any n regularity oi invalidity in tho proceedings m 
reroience to tho forfeiture, sale, oi disposal of tho share 

29 The provisions of tliose regulations as to forfeituie shall apply m 
the'"i aso of non pa 3 n’nent of any sum which, by the terms of issue of a share, 
bo< nmes payable at a fixed time, whether on account of the amount of the 
sham, or by way nf premium, as if the same had been payable by virtue 
of a r all duly inoiLo and notified 

Convvrston of Shares %yUo Stock 

30 Tho company may by ordinary resolution convert any paid up 
shares into stock, and reconvert any stock into paid-up shares of any 
d en ommat 1 on . 

31. The holdeis of stork may transfer the same, or any part thereof, 
in the same manner and huhjoc t to th( same regulations, as, and subject 
to which, the shaips from whicsh the stork arose might previously to con- 
version have been transferred, or as near thereto as circumstances admit ; 
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but the directors may from time to time fuc the mmuxuun amount of stock 
transferable, and restrict or forbid the transfer of fractions of that minimum, 
but the mmunura shall not exceed the nominal amoimt of the shares from 
which the stock arose 

32 Ihe holders of stock shah, according; to the amount of the stock held 
by them, have the same rights, privileges, and advantages as regards divi 
dendfi, voting at meetings of the i ompany, and other matters as if they held 
the shares from which the stork ai ose, but no such privilege, or advantage 
(except participation in the dividends ond profits of the companv) shall be 
coiifenprl by anv such aliquot part of stock as would not, if existing iii 
shares, have conferred that privilege or advantage 

33 Such of the regulations of the Pompniiv as are applicable to paid up 
shares shall apply to stock and the wotds share " and “shareholder” 
therein shall include “stock” and btuikholder ' 


AlUTnt^on of Capital 

f4 I he company may from tune to time b> ordinal y lesolution increase 
the shore eapital by such sum, to he divided into shaies of such amount, 
as the resolution shall prcsciibe 

Subject to any direi tioii co tin i ontiaiy that may bo given by the 
I onipoiiy in goneial meeting all new shaies shall, before msuc be offered to 
surh poisons as at tlio dale ot the uffei are ontitli rl to lec eive iiutir db from the 
company of geneial meetings m propoitiou as nearly an tho cm iimstances 
admit, to tho amount ut the i \isting shaies to whuh they are entitled The 
offer shall he made by notice specifying the numlx r of shaics offneil, and 
limiting a time within vhuh tin offer if not an epted will be dteinod to he 
dsclinEul and after the expiration of that time, ui on the leceipt of an 
intimation fiom the poison to whom the ofloi is made that he doclinos to 
accept tho shares offered the dim tors mav dispose ot those shares in suc*h 
manner us they think most IJoncticiul to tlu company The djicrfors may 
likewise so ilisposo of any new shares which (bv ic ison of the ratio whnb 
the new shares l>ear to shares hthl by fwrsoiiH tiitithd to an offer of new 
shares ) raiinot m tho opinion of the directoib hr coiivr mr ntlv offeird under 
this article 

36 'J hu new shareH shall he subject to the sarno pioviHiniih with roferonra 
to the payment of calls, hen, transfer tran&imshioii, forfeitiirr and otherwise 
OH the shares in the oiiginul shnio capital 

37 J ho company ma^ , by uidinary roholution 

(a) Coiibolidnte and divide ull ni any of its shaic lapitul into shares 
of 1 algor umoimt than its existing shares 

(b) bundivido itri existing shaieb, ui uny of them into shares of smaller 

amount than is fixed by thc3 moinorandum of assonation, aiibjert 
fipvoi theloss, to the provisions of bection 60 (1) (d) of tho Act 

(c) Cancel any shn res which, at the date ot the passing of the lesolution, 

have not boon taken oi agreed to ho taken by any person . 

Tho company ma> bv special resolution reduce its share capital 
anil any capital ledemptjon rose[\e fund in any manner and with and 
subject to, any incsiclont authoiisod, and consent icquireil, by law 


Qc^VLral M^zt%r\qs 

39 A gsneial meeting shall be held once in every calendar year at such 
time (not being more than 16 months after the lioiding of the lost preceding 
general meeting) and plai^ as may be piescribod b^ the r ompany in gener^d 
meeting, or, in default, at such tunc m the third month following that in 
which the anniversary of tho company’s incorpoiation occurs, and at such 
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placet an the directora shall appoint In default of a genoral meeting being 
ao held, a general mfl»etmg shall be held in the month next following, and may 
be convened by any two inemherB in the same manner as nearly as possible 
as that in which meotuigs are to be convened by the directors 

40 The abovo mentioned geneial mee Lings sliEill be called ordinary 
general meetings , all other goneial meetings shall be railed extraordinary 
gen 01 al meetings 

41 The dim tors may whenever they think fit, Lonxone an extraordmary 
general meeting, and extraordiiiarv geneial Tnocimgs shsil also bc» convened 
on such ix»qiiJBition, or, m default, may be cimvoneil by sui h requisitionists, as 
piovided by soctioii Oh of the Companies (Consolidation) Ar*t, 1008 as 
amended by sootinn 114 of the Ait it at sny time there ore not 
within th« Uuitecl Kitigdnm Hiifhcieiit diieitois capable uf acting to form 
a quorum any rlnectnr or any two meiiiherfl of tVie rompany may convene 
an evtranrdiiiaiy general meeting in the same inannei as neatly as possible 
as that in which meetings ina\ ht convencil by the directors 


NoHte of OeneraC MeeHngs, 

42 Subject to tlie provisions ot section 1 17 (2^ of tlie Act, relating 
to spot lal ii solutions, sevt n clays* iiotiLo at the least (exclusive of the day 
on which the notic e is served oi tUtemi d In be sui ved, but induflive of tho da^ 
For whu h noiyiio is gi\ on ) ify mg 1 1m plare, the clay, and tho houi of meoting, 
and, 111 case of spetial buHiness, tiic general nature of that businesH shall 
be given in inaiiiu^r hercunaliur inoiitionerl. op ui surli othr^r maiinei, if any, 
ah may premiiliecl bv tiio i ompany in geneial meeting, 1o such {lersons 
as am, unilm tin legulations oi the c oiiipaiv, DUtitlnd to rmeive such iiolices 
irorn the roiijpiiri\ but with r oiisc n.1 ot all tho momliois entitled to receive 
liotiro of Hoiun piiitiiului meeting, that me e ling tnav lie r onvened by such 
slieitci notice and in sin h iiitUiiiit as those members may flunk fit 

43 Ihe ni i idciilal niiussion to givE> notne ul a meriuig to, or tho non* 
ref« ipt ot nntire nt a meet mg by, any moiiibci shall not invalidate the pro- 
CPCrllllgS it AT1^ niMitiiig 

ProceitlinrfH at Cfcneral l^Tfetinq 

14 \U huHiiuss shall bo deemed Bjieiial that is transacted at an extra 
oidjimry nut ting, niid all that is tiaiihactpd at an ordinary iiieeLjiig, viitli the 
L x( eplion of Ham tinning a dividenrl, the i onsidi ration of tho ac r ounts, balanLO 
sheets and the oirtuiaiv ropoit of the ihreitors and uuchtora, the edoetjou 
of din ntorh and other olYictrs in tho place uf those retiiing by rotation, and 
the living ot 11 k I c immeralxon of tho audit ois 

4 > No husinr sn shall bo trarisactod at any general mooting unless a 
quorum ot rnombnih is prosont at the time when the inoetmg piooeeds to 
business, sa\ E heioin otherwise provided, throe rnernbeih personally 
present shall bo ii quoiuni 

Ih ft u ithin halt an hour fiom the time aiipomled foi the mooting a 
qnuiiiin is not piosont tha nic-u ting, if convened upon the rcc^uisition ot 
mcinberB, shall be rlissolvori , in any ntlior c ase it shall stand adjoiicnod to 
till same dav in the next week, at the same tjino and place, and il at the 
adjourned meeting a quorum is not present within half an hour fioni tho 
time appointed toi tho meeting the members piescnt shall be a quotum 

47 The chairman, ^f any, of the board of directors shall preside os chair- 
man u1 every goneral meeting of tho companv 

4H If ihere is no such chairman, or li at any meeting he is not piesent 
iHiihiu 15 minutes after the tame appointed for liuldmg the meeting, or is 
unwilling to act os chairman, the members present shall choose some one 
of their number to be chairman 
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49 Tile chairman may, with the eonaent of any meeting at which a 
quorum la present (and shall if so directed by the meetmg) adjourn the meet* 
mg from time to time and from place to place, but no bu^nness shall be trans- 
aeted st any adjourned meeting other than the busmesh left unfmiahed at 
the meeting from which the adjournment took place When a meeting is 
adjourned foi ten days or more, notice of the adjourned juoeting shall be given 
08 in the case of an original meeting Save as aforesaid it sliall not be neces- 
sary to give any notice of an ndioumment nr of the business to be tiansacted 
at an adjourned meeting 

50 At any general meeting a resolution put to the vote of the meeting 
shalJ be decided on a show of hojids, unless a poll is (before oi on tlie deelara 
tiori of the result of the show of hands) demanded by at least three membersp 
pmsont in person or by prox) entitled to vote or b> one member oi two 
inemimrs so present and entitled, if that mombei oi those two members 
together hold not less than 15 per rout of the paid up c npitsl of the company, 
and, unless a poll is so ilemandod, a doLlaration by the chairman that a 
insolution has, on a show of hands, been carried or carried unanimously, 
or by a particular majority, or lost, and an entry to that effect in. the book 
of the proceedings of the company shall be rouclusive otidoncc of the fad, 
without proof of the numlxjr or proportion of the votes rocordori in favour 
of, or against, that resolution 

51 If a poll IS duly clninandc d it shill be taken in such manner ns the 
chairman dircrts, and the result oi the poll shall be dci mod to bo the lesolu 
tion of the meeting at uhich the poll was demanded 

t2 In the case of an c ipmlity of voices, whcbhti on a show of hands or 
on n poll the chairman of the meeting at \ihuh the shon of hands lakes 
place or at vhuh the poll is cleinandfd shall he cnlillc^d to a second nr casting 
vote 

1*1 \ poll ciciniindcd on the election of n chairman oi on a qurslion of 

adjournment, shall l>e taken torthwiih \ poll Lleiiuindc d uii im other 
question <ahall he taken at such time as Hit rimiiniati of Ihf nu i (ing directs 


Votz^ of Members. 

54 On a show ot hands every member present in person shall li ive 
OIK vote On a poll every member shall have one voU fui Laih bharc of 
which he is the holder 

55 111 Die r iiHO nf joint holders tliE vote of the soriioi wllo tiniieis a 
vote uhetJiof in person oi by prow shall be actepled to the nxclusioii of the 
votes of tho otber joint holders and for this purpose bcniontv shall be doltr 
mined b> the order in which the names stand m the i agister of inernbcin 

5ti A iiieinher of unsound mind oi in respect of whom an order has 
been made by any t ourt ha\ing jurisdiction m lunacy, may vote whether on 
o bhow ot hands or on a poll, by his committer, luratur borut or olhni person 
in the nature of a ccimmittc^p or turator boni6 appomled by that f ourt, and any 
such committee rurator horns, oi othor poison ma-y on a j>oIl vote 1)> jiiovy 

57 1^0 member shall be entitled to vobo at any geimial meet mg unless 
all calls or other sums piesontly payable by him m respect of bhaics m the 
company have beoii paid 

5h On a poll votes nisy be given sillier iiersimallv or hy proxy 

59 The lustrumont appointing a proxy sfiall be in writing under the 
hand of the appointor or of his altoniev duly aiilhonsed in writing nr if 
the appointor is a corporation eitliei under the lommon seal, oi under the 
hand of ah olhter or attorney duly authorised A proxy need not be a 
member of the company 

50 The instrumont appointing a proxy and the power of attorney or 
other authority, if any, under which it is signed or a notarially certified copy 
of that power or authority shall be deposited at tho registeied othce of the 
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oampany not less than 48 hourer before the time for lioldinff the Tneuting or 
adjourned meeting at whit*h the person iiamei m the iiistrumexit proposes 
to vote, and in default the instrument of proxy shall not he treated as valid. 

61. An instrument appointing a proxy may be in the following form 
or in any other form which the directors shall approve 

Company, Limited, 

I, of , in the county 

** of , being a member of the Conipany, 

Limited, hereby appoint , of , as 

my proxy to vote for me and on my br^half at the [nrc/irirtry ot c 
ordinary, as /Ae case may bp \ general meeting of the company to be held 
on day of and at Hn> adjournment thereof. 

“ Signed this day of , ” 

62. The instrumeiit appointing a proxy shall l>o deoined to eoiifer 
authority to demand or join iii dnmanding ii poll 


Corporations acHng by jRepresenfafive/t nt Jideefinffs. 

03. Any corporation wliirh is a mombor of the company may by roholu> 
tion of its directors or other governing body authonso such ].M.'rson as i1 thiiikn 
fit to net as its representative at any ineeLing of the rompany or oi any class 
of members of the rompany, and the jK^rson so nuthonanil HhaJl l)t» on ti tied 
to BXorrisH the samo powers on iH'hnlf of the corporation wliirdi he repri^sente 
OB that corporation could exercise if it w'lox) an juilividiial ijienil>i^r of the 
company. 


Directors, 

04. The number of the diroctora and the nameB of the first ilirectnrs 
shall be determined m writing by a ina|ority of the siil)Mcri>>(*rs of the 
memorandum of aasocintion. 

65. The remuneration of the directors shall from time t<i (iinc be 
<1ctormined by tho company in general meeting. 

66. The quahficution of a director shall bo the holding of at least one 
share in the Company 


Powers and Duties of D% rector a 

67. The busiiieas of the company shall be inanagf^d by tla^ directors, 
whn may pay all expenses incurrcil in getting up and registering the company, 
and may exorcise all such powers of tho company uh oro not, by Uio Act, 
or by those articles, rec^uired to Im exercised by Ihi* company in general 
mooting, subject n evert hoi ess to any regulation of theso articles, to the 
provisions of the Act, and to such regulations, being not inconHisteiit with 
the aforesaid regulations or provisiDiiB, as may 1>e prescrilMiil by the company 
in general meeting ; >iut no regulation made by tin* company in general 
meeting shall Invalidate any prior act of tbe directors which would have 
boon valid if that regulation hod not been made. 

6S. The directors may from time to time appoint one or more nl their 
body to tlie office of managing director or manager for such term, and at 
such remuneration (whether by way of salary, or commiflsion, or participa- 
tion in profits, or partly m on© way and partly in and her) as they may thmk 
fit, and a director so appointed shall not, while hoi [ling that office, be subject 
to retirement by rotation, or taken into account in dotermiuing tho rotation 
of retirement of directors ; but his appointment shall be subject to deter- 
mination ipso facto if he ceases from any cause to be a director, or if the 
company in general meeting resolve that his tenure of the office of managing 
director or manager be determined. 
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69. Tho amount for the time bein^ remaininf^ undiscfaar|{ed of inonoya 
borrowed or raised by the direotors for the purposes of the company (other* 
wise than by the issue of share oapital) shall not at any time exceed the 
issued share capital of the company without the sanction of the company 
in general meeting. 

70. The directors shall cause minutes to be made in books proWded 
for the purpose- — 

(a) of all appointments of officers made by the directors ; 
tb) of the names of the directors present at each meeting of the directors 
and of any committee of the directors ; 

(c) of all resolutions and proc^dings at all meetings of the company 
and of the directors, and of committees of directors, 
and every director present at any meeting of directors or committee of direc- 
tors shall sign his name in a book to be kept for that purpose. 


Th^ Seal. 

71. The seal of the company shall not be affixed to any instrument 
except by the authority of a resolution of the board of directors, and in the 
preseiic?e of a director and of the secretary or such other person as tVte directors 
may appoint for the purpose; and the director and seomtary or other person 
as aforesaid shall sign every instrument to which the seal of the company 
is so affixed in tVieir presence. 


Dlj/qualiJicaHon of Directors. 

72. The office of director shall bo vacated if the director — 

(a) ceases to bo a director by virtuo of section 141 of the Act ; or 

(b) without the consent of the company in general meeting holda 

any other office of profit under the company except that of 
managing director or manager; or 

(c) b(3Comes bankrupt ; or 

(d) becomes prohibited from being a director by reason of any order 
made Tinder sections 217 or 275 of the Act ; or 

(e) is found lunatic or becomes of unsound mind ; or 

(/) resigns his office by notice in writing to the company ; or 

(flp) is directly or indirectly interested in any contract with the company 
or participates in the profits of any contract with the company. 

Provided, however, that a director shall not vacate his office by reason 
of bis being a member of any corporation w'hich has entered into contracts 
with or done any work for the cjompariy if ho shall have declared the nature 
of his interest in manner required by section 149 of the Act, hut the director 
shall not vote in respect of any such contract or work, or any matter 
arising thereout and if ho does so vote his vote shall not bo counted. 

RotcUiori of Directors. 

73. At the first ordinary general meeting of the company the whole of 
the directors shall retire from office, and at the ordinary general meeting 
in every subsequent year one-third of the directors for the time being, or, if 
their number is not throe or a multiple of three, then the number nearest 
one -third shall retire from office. 

74. The direotom to retire in every year shall be those who have been 
longest in office since their last election, but as between persons who became 
directors on the same day those to retire shall (unless they otherwise agree 
among themselves) be determined by lot. 

75. A retiring director shall be sLigibls for re-election. 
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76 rhe company at the general meeting at which a director retiroB m 
manner aforesaid may fill up the vacated office by electing a person thereto 
and in default the retiring ^reitor shall be deemed to have been re-elected 
unless at sue h meeting it is lesolved not tc fill up such vacated office 

77 The company may from tune to tune in general meeting increase or 
reduce the number of directors, and may also dsteruune m what rotation 
the increased or reduced number is to go out of office 

78 Any casual vacancy nocumng m the board of directors may be 
filled up by the dii ectora, but the person so chosen shall be subject to retire- 
ment at the same time as if he hE^l become a director on the day on which 
the director in whose place ho is appointed uas last elected a director 

79 The direLtors shall have power at any time, and from time to time, 
to appoint a person as nn additional diiector, who shall retire from office 
at the next roUowing ordmnrv general meeting but shall be eligible for 
election by tlie t ompany at that meotmg as an additional director 

Rf) Ihp r ompany may by extraordinary resolution remove any director 
before the expiiation of liis period of office, and may by on ordinary resolution 
appoint another fierson in his stead , the person so appointed shall be subject 
tn retirement at the same time as if he hod become a director on the day on 
which the directoi in who^^t, plate ho is appointed was last electra a 
directoi 


Prot t ptltngs of Dxrectara 

51 The directors may meet togethoi for the despatch of business, 
ad|oum, and otherwise legulate their moi tings, as they think fit Questions 
arising al any meeting shall be decided b\ a majority of votes In case of 
an equality of votes tin ihaiiiimn shaU have a ^ei ond or costing vote A 
dime t nr may and the secietary on the icquisition of a dnertor shall, at uny 
timi suiiinioii a meeting of tho directors 

52 The (jtiururn notei^saiy for the tranRactioii of the business of the 
directors miy hr Fixed hy tho diiectois, anrl unless so fixed shall when the 
numboi of directors ixceiJs ihrr i be tlir e and when the numb r of dirertors 
dm 8 not PXfei il thiit Ik two 

SI The continuing rliiectors may ait notwithstanding any vacancy m 
their body, hut, if and so long as tlipir nimiber is reduced below the iiuinber 
fixed hv or pursuant to the logulations of tho i ompany as the not essary 
quorum of dirt t tors thu i ontinuing diieitoiH inoy act for tho purpose of 
inireaHing tliL numliei ni diim tois to that uuinbei, or of suinmuiimg a gem ral 
mcnting of the company, hut tor uo othei purpose 

S4 The flu nr tors may eloi t a chairman of their meetings and determine 
the period for which he is tn Jiold office hut if no surh chairman is elected, 
or li at any incEtirig the chairinixn le not present withui fivo minutes after 
the time appointed for holding the same the diiectois present may choose 
one of their number In he chauiruin of the ineetmg 

H”) The directors muy delegate any of their powers to coimriitteen con 
Bisting of bulIi nic^mbci or meiiiborB of their body as thiy think fit , any 
committee so formed shall in the oxen ise of the powers so deh gated conform 
to any regulations that may be imjiosed on i1 by tliu dircLtors 

8h A committee may elect a chaiiinan of its miHiiings if no such 
ihairmaii is elerted, or if at any meeting the ( hairman is not prest nt withm 
five minutes after the time appointed for holding tho same, tho members 
present may chooM. one of then niimbi r to be chairman of the mooting 

87 A committee may mc^et and adjourn op it thinks proper OuDStions 
arising at any meeting tihall be deiermuiBd by a majority of votes of the 
members present, and m case of an equality of votes the chairuiau shall 
have a second or casting vote 
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88 All acts done by any meeting of the directorg or of a rommittee of 
diieotota, or by any person acting ata a director, shall, notwithstanding that 
it be afterwards disrovored that theie was some defect in the appointment 
of any suth director or person acting as aforesaid, or that they or any 
of them were disqualified, be as valid as if every such person had been duly 
appouited and was qualified to be a director 

LhrVtdcndH arui Heaerve 

The i ompatiy in general meetmg may declare dividends, but no 
dividend shall exceed the amount lecommonded by the directors 

'10 The dirertors may from tune to tune pay to the memheis such in 
terim dividends as appear to the dupctois to lie justifind by the profits of 
the t ompany 

91 No dividtiid shaU be paid otherwise than out of profits. 

92 Subject tn the rights of porsons, if any intitkd to shan a with 
special rights Os tn dividends all dividends shall be declare d and paid accord 
mg to the amounts fiaid on tho sliarfS, hut it and so long as nothing is paid 
up on any of the shaies in the company dividends may be declared and 
paid arcoiding to tho amounts of ttm shares No amount paid on a share 
III advance of culls shall, while canying interest, be tieatcd foi tho purposes 
nf this article as paid on the share 

9J The dijoctois may, bctoie recoinmendmg an> dividend, set itaide out 
of tho piofits of tilt I onipnny siii h sums us th^v think proper as a reserve 
or icBfrven which shall at the discretion of tho diitclors, be appli table for 
mooting 1 ontiiigenriLs or foi r qualising dividends, or for any othei purpose to 
which the piotits of the company ntiav be piopeily applied and ponding 
such applii ation may, at the like disci ctiun mther be omployed in the biisinr sh 
Ilf the i ompany or be invested iii such investments (other than shares of the 
( ompany) as the direct oih ina^ irom time to time think fit 

94 If several porbons are registeied ns joint holdois nf any sham any 
one oT them may give etfcctual receipts fur any dividend or other moneys 
payable on or in robxxict of the shaic 

95 4iiy dividend may bo paid by cheque of warrant sent through the 
post to fho rogibtei ^d address of the incmbec or person ontiUed thereto 
or in the rase of joint holdt rb io any one of such joint holiieis at his registered 
address ui io such perscjii and to such aildiess as the membei oi jKsrson 
entitled or such joint holdeib as the case may lie may direct Cvuiy such 
cheques or warrant shall bo made payable to the order of the person to whom 
it IS sc nt OI to thn order of such other pc ihoii as the inoinbor oi porson entitle d 
or Hurh |Oint holders, as the case ma> be , may direct 

90 No dividend shall boar mtoiest against the company 


4cc ount^ 

97 The chrectois shall cause pioper books of account to be kept with 
rnHper t to 

All sums of money received and expended by the company and the 
maltois in rosjior t cif winch the receipt and expenditure takes 
place, and 

All sales and purehases of goods by the company and 

The assets and liabilities of the Company 

98 The books of acc^ount shall be kept at the registered oftice of the 
company , or at such other place or places as the directors think tit, and 
shall always be open to the inspection of the diiertors 

99 riie diroctors shall from time to time determine whether and to 
what extent and at what times and places and under what conditions or 
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ntgulatioua the accounts and books of tha nompany pr any of thorn shall bo 
ppcm to the inspection of members not being direr tors, and no member (not 
being a director) shall have any right of inspecting any account or book or 
doLiimant of the company except aa confer 3 d by statute or authorised by 
the director) or by the c ompany m genei al meeting 

100 The directors shall from time to time m accoi dance with section 
123 of the Act, cause to bo prepared and to be laid before the company m 
gentral meetmg, such profit and loss accounts, balance sheets and leporte 
as aie referred to m that bCLtion 

101 A ropy of evoiy balanrc sheet (lai luding every document required 
hy Jaw to be annexed thereto) which is to be laid Viefore the company in 
general meeting together with a i opy of the Auditors’ report shall not less 
than Seven days l>ofoin the date of the rnerlmg be sent to all peisons entitled 
to leioive not It PS of general mootings of the t onipan> 


4udit 

102 Auditors shall be appointed and their duties regulated m accordance 
ujtli sections 132, 1J3 and 134 of the Act 


KM V nuLiCo may lie gi\en by the 1 ompany to any membor eilhof 
personally or by sending it b\ post to him to his rogistcied oddiess or (if he 
has no rtgibleced address 111 the Umlod Kingdom) to the address, if any» 
within the ll'nitc^d Kingdom, supplied by him to the company for the giving 
nl noticeH to him 

Wlirro a iiotn f is sent by post service of the notii»c sJi ill he deemed to be 
eflectcd by pro^ieily addressing piopaymg, and posting a letter containing 
the notice, and to have been cthutod in the case of a noticB of a meeting 
at the expiration of 2t houis after the lettei enniaming the same is posted, 
and in aii> othoi rose al tho time at whith the lettei would be delivcrc^d tn 
till oidinaiy coiiiso of post 

104 If a membor has no ingiMtoied addiosu within the United Kingdom, 
and has not supplied to tho i ornpauy an address within the United Kingdom 
foj th( giiirig of lioticos to him, a notice addressed to him and advertised 
in I newspaper liirulatiiig Dir rieighhnuihoiMl of the registered oihie of 
the I (iinpany shall be diMimed to bo duly I'lven to him at noon on tho day on 
which thb advoriisement appc^ais 

105 A notice may be gictn by the company to tho joint holdois ot a 
shall h> giving the tiotjce to the joint liuldei named first in tho legister of 
rnenilcH ns m respect of tho shuic. 

lOb A nctiLo may bo given by tho 1 ompany to iho persona entitled to 
a share in i oTiHequonf o of the death 01 bankiuptcy nt a moiuhei by Bonding 
it thruiigli the post m a piepaid letter addicssed to them by name, or hy 
th< title of 1 iipiesi utatives of the detoused. nr tiustce of the bankrupt, 01 b> 
ouyliki dose I ifition at the addioss, if any, within the XTiiited Kingdom supplic d 
tor tho purpose by the j^ersons c laimiiig to be so entitled, or (until such an 
addresH has been ao supplied) hy giving the notice in any manner m which tho 
same might have Lieen given li the death or bankiuptcy had not occurred 

107 Notice of oveiy gemial raeetuig shall be given in some monnei 
heroiiibetore authorised to (a) eveiy meintier except those members who 
(ha'i mg no registered address within the United Kingdom) have not supplied 
to the I ompany an address within the United Kingdom foi the giving of 
noticDs to tnc37n, and also to (b) every person entitled to a share in oonsoquence 
of the death or bankruptcy, of amemlwi who, but for his death or bankruptcy, 
would be entitlod to receive notice of the meeting No other persons shall 
be entitled to receive notices of general meetmga 
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Books to be kept, 360 

Directors liable where bnoks not kept, 300. 

Directors' HomunoretiDn in, 365 
Holding Companies, of, 360. 

Profit and Loss, 362 

Heceivor ioi Dobcntuic holilors, of, 280 
Stock Sheets, 360 

ALLOTME154T OF SHARES, 

Av'inilnnre of, 142 

Commumc ation ui, 134 

Completed cnntiait with i iimpaiiy, 134 

Condilionh go\ ermng, by public company, J.35. 

Conform with a])pluatinn, niiiKt, 133 
Diiccturs, Uahilitv for inipioper, J42 
Korin of, 134. 

Irregulai, 142. 

Pns ate loiiipany. bv, 23, 135 
Rostni tions on, 135 
Hntuin of, 143 
Stamp on, 135 

ALTERNATE DIRECTOR, 300 
AMA 1.0 AMATION, 

Relief fioin Stamp Duty on, 41 e/ wgr ,41*1 

ANMITAL UENKRAL. MEETJNC, 

ProMsionn as to, 232 
Time for holding, 232 

ANNUAL RETURN, 

Balanrc Sheet must acanmjiany, 352 
Cumpaniea having Shaie Capital, b>, 340 
CompaniBH not having Share Capital, by, .352 
Disrtninl nn Deberituics, disc Insure in, .151 
Discount on Shanks, disclosure in, 350 
Form of, 354 
Index of mrmbeis, 350 

Private Company, special pioviRions as to, 22, 352, 353, 356. 

Kegulatioiis as to, 349. 400 

Undei writing CoinniisBion, disclosure in, 350 

APPLICATION FOR SHARKS, 

Agent, b>, 133 
Conditional, 133 
Debeiituron, 260 
Form of, 132, 133 
Incidents of, 95, 202. 

Tdoneys payable on, 136 
Revo ration of, 133 
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COMPANY LAW. 


ARBITRATION, 

Procedure whars Company party to, 257. 

ARRANORMRNTS. 

Compensation to Directois, 312 
Compulsory acquisition of shares, 411 
Creditors, with, 404, 413 
Debantura holders, effect on, 410 
Bisaentients, claimB of, 410 
Meaning nf, 404 
Powers of C'uurt, 406 

Section 153, under, 404 et ^eq , and see Assignincni, Raconbtrui tion 

ARTICLES OF ASSOCIATION, 

Alteration of. 00 ft aeq 

BroaLh of, may be ratified by majority, 85 
CoraphaiiLe with, may be assumed, 85 
Contents of, 87, 80 
C ontraci, as, 83, 84 
Diroctois luternstod m Conti acts, 324 
Effect of, 82 

Entorcement of pro\ laions of, 83 
Form of, 39, 87 
Function of, 82 

Guarantee, Company lumted by, 88 

Memorandum, relation to, 82 

Mistakes in, Court will not lectify, 94 

Money payable under, is bpecialty debt, 87 

Non Lompliancc with, as affectmg third party. Hi 8b 87 

Provisions of, poisons dealing with Company prc suini il to know 87 

Registration of, 11 

Kesulutiniis aff cycling, to be registered, 93 
Restrictions on alteration of, 92 
Signature of, 18, 87 
Stamp I'luty on, 41 
Fable application ul, 88 
Unlimited (^onipaiiy, of, 19, 88 
Unliinited Liability of l3iieclors, 69 
Void for repugnancy, 89 

AbblLNMENl 

By Company for benefit of all Creditois, 413 
tlf Oflficn by ilirertois, 300 

ASSOCIATION CLAUSE, 72 

ASSOCTAFION NOT FOR GAIN, 

Dispensing with word ‘Limited,’* 15, 51 
Land, holding bv, 51 
Need not be registered, 13 
SpcKia] provisions applicable to, 15, 51 

ASSURANCE COMPANY, 

Balanco Sheet, 352, 355 
Deposit by, 63 

AUDITORS, 

Agency of, 392 
Annual Return, 400. 

Appointment of, 393. 

Articles, must examme, 399 
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AVDJTORB {CimttnuBd)^ 

AsaetB, verification of, 399. 

B»lanro Sheet, 395. 

Banking Companiea, 396. 

BoGkrd of Trade, Appointment by, 393. 

Books, aoneoB to, 396, 399. 

Company, appointTiieul by, 393. 

Directors, appointment by, 393. 

Directors’ Rppoit for Statutory MeotiTig, 40D 
Disqualifii atioii for acting as, 394. 

Duties of, 395 

Framl, rlo not guaiantoe discovery ot, 398 
IjiabiJity of, 401 
Liien, 400 

Lioaiib to Dirertore, duties aa to, 365, 397 

Meetings, entillcd to atfonrl, 396 

Negligence of, 398 

Otfirer, as, J25, 395 

Position nf, 392 

PiospiHtiis, in, 103, 104, .397 

Remuneration ot, 394 

Rpmuncratifiti of Direr tors, dutieb as to, 397 
Report, 39 > 

Retiring, 3M3 

Higblh and Duties nl, 39.5 tt beg 
ScLiet Resell cB. 39h. 

Statutory Rejioit, 231, 400 
Vacancy in Oihco, 394 

ACl’lIKNTUWrTDN OK DOriTM ICNTH, 246, 256 
and btt Seal of Company 


B 

BALA^C’K SHEKT. 

Annual Return, in, 352 

Auditors* Report, and, 363, 369, 395 

Banking Company, of, 37 U 

Capital RLMicmption Rueirve Fund, 170 

Commissions, 1.50, 363. 

Contonta of, 363 
Copies of, 22, 370 

l^ebezituieh a^allablL ioi re issue, 363. 

Dirertorb, signatuii by, 369. 

DiBcoiint Dll Jlobcntiiiert, in, 218, 202, 363. 

Discount on ibsul ui shares, 218, 363 
Doriirnriits annexed, 353. 

ExpenBOB on issue of capita], 363 
Groodwill, 363 
Holding Compamea, 36b 
Inspection of, 22, 370. 

Interest out of Capital, 364 
Liability secured, 364. 

Loans to directors, 151, 305. 

Loans to Trustees or Employees to purchaae Shares, 364. 
Particulars as to power to re-issue Debentures, 363. 
Particulars as to redeemable Proforence Shares, 176, 364. 
Preliminary Expenses, 363. 

Redeemable Preference Shares, 176, 364. 

Remuneration of dirertOTS, 365. 


FF 
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COMPANY LAW. 


BALANCE SHEET {contt-nued), 

Sertireil liabilitieei, 364. 

Statutory pmviBions as to, 363. 

Subsidiary Companies, 356. 

Underwritiiif^ CommisBion, in, 150. 

BANKINC BUSINESS, 

Limit ol number of poisons m paitnoruhip, 12. 

BANKING COMPANIES, 

Balance Sheet, nf. 370 
Statoinent to be published b^ , 2.'S4. 

BANKRUPT, 

Ibreitor, Office ul, 304 
Shares of, 159, 185 
Tiuston ot, 159, 185 

BILLS OF EXCHANGE. 

Company’s power to make, 262 
Uiroitors. Iiiibili1> of, 223. 252, 319 
Drawn wiihout aiilhority, 86, 32 J 
Made on behalf oi I’ompanv. when 212, 121 
Name of Company, and, 223, 262 

BOARD MEETINGS, 

Minutes of, 226, 229, 316 
Piornedmgh at, 226, 31.6 
Signed doeumoiit m plnre of, 31.6 

BONUS SHAKES, 

Issue of, 136, 177, 390. 

BOOKS, 

A’ec AreountB ami Registers 

BORROWING POWERS, 

CnminBiieoinont of hiisinuss, and, 1.62, 211 
Implied, 262 

Xrrogularity rnny bo luUfjed by alteration of Aituies, 26.1 
Knowledge ol lendni of non rompLiann^ \^ith Aitn Ioh i eiidoi h bOLuiitioi 
void, 253 

Lender not bound to seo that Ai tides r ompliocl A;\ith, 2.1 J 
Jteiiiodies of lender, Mhere Compuii> has exi polled, 67, 2E2, 21.3 
SimultanoouH ihsue of Shares and i>tdnnluies before i oinrneiiLtniciit oi 
business, 153, 264 
Statutory (’’ompanieh., 0 
Table A, and, 264 
Ultra vtr&h boiiowing, 2.62 

BROKERAGE, 

On placing Shares, I 47. 

BUSINESS, COMMENC'EMEN 1 OF, 

Se& Comiueueement of BuHineSH 


C 

CALLS. 

Advance, paid iii, 183 
Allotment moneys, not, 182 
Application moneys, not, 182. 
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CAIAjS (eontintied), 

Articles regulate making of, 182. 

Differentiation as to times of payment, ^82. 

Poi/rer to make, 182. 

Shares, on, 181. 

Specialty debt, is a, 182. 

cancellation of SHARES, 

Statutory Pro vision for, HU, 194, 2D8. 

CAPITAL, 

Alteration of, 80, 104 et seq*, 434. 

Arrangement, alteration, by, 80. 

CanL’eUation of Shares, 80. 

Consolidation of Shares, 80. 

Increase of, 80, 195, and see Increase of Capital. 

Interest out of, 377. 

Memoranduni, in, 71, 80. 

Profits, 384. 

Redeemable Preference, 114. 

Reiliiclion of, 80, and see Reduction of Capital. 

Reorganisation of, HO, 207, 413, and sec Alteration, Increase, Reduction 
of Capital. 

Roturn of, out of Profits, 209. 

iSub -division of Shares, 80, and see Sub-division of Shares and see 
Shares ; Share Warrants ; Share (certificates. 

CAPITAL CLAUSE, 

Alterulion of, 80. 

Memorandum in, 71. 

Usual Provisions of, 72. 

Variation where rights oi any class ol Shares defined in, 72. 

CAPITAL REDEMPTION RESERVE FUND, 175, 177. 

CA.STING VOTE, 

Chairman, ol, 238. 

CERTIFICATE OF INCOKPOKATTON, 

('’liangc of name, 73. 

Uoiicluhi-v c, IH, 50. 

EtTcf't of, 11. 

Issue of, 48. 

CHAIRMAN, 

Costing vote of, 2.3 H. 

Dutios of, 238, 239, 240, 243, 409. 

CHAMHEK OF COMMERCE, 52, 59, 61, 73. 

CHANNEL ISLANDS, 

(^ompamos incon.K)raieil in, 29. 

CHARGES, 

Floating, 265. 

Mortgages included in, 2Q0. 

Register of, 285 ei seq., 358. 

Uncalled Capital, on, 268, and see Debentures, Mortgage. 

CHARTERED COMPANY, 

Diifers from other companies, 4. 

Incorporation of, 3. 
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cqacPAifY LAW. 


COLONIAL COMPANY, 

iST^ CompamBS Incorporated outside Great Britain. 

OOMMENCEMENT OF BUSINESS, 

Borrowing Power exercisable only on, 152. 

Certificate of Hegistrar, 6D. 

Company without Share Capital, 152. 

Conditions, precedent to, 152. 

Contracts provisional only until, 153, 154. 

Directors must have paid up their Shares proportionately, 152, 163.. 
Exemptions from restrictions on, 154. 

Minimum Subscription must be obtained before, 152. 

Penalty where improper, 163. 

Friv’^ate Companies and, 23, 50, 152. 

Public Companies and, 5. 

Shares and Debentures, simultaneous offer for subscription prior to, 163.. 
Winding up Order, on default in, 154. 

Winding up Order, prior to 154. 

COMMISSION, 

Brokerage, distinguished from, 147, 140. 

Debenture issue, on, 149. 

Payment of, 146. 

Private Company and, 25, 147, and see Underwriting Commission.. 

COMPANIES INCORPORATED OUTSIDE GREAT BRITAIN, 
Alteration of documents, return as to, 26. 

Balance Sheet, 27. 

Channel Islands, companies incorporated in, 29. 

Country of Incorporation to be stated, 27. 

Default, penalties for, 28. 

Documents to be filed by, 25. 

Isle of Man, companies incorporated in, 29. 

Land, bolding of, 26. 

Limited liability, notice of, 28. 

Name, exhibition of, 27. 

Place of business, of, 26. 

Prospectus, 27, 29. 

Service of process on, 28, 266. 

Winding-up, 29. 

COMPANY, 

Chartered, 3, 

Classes of, under 1929 Act, 13. 

Colonial, aep. Companies incorporated outside Great Britain.. 

Contracts ol, see Contracts by Company. 

Cost Book, 7. 

Defunct, 421. 

Domicil of, 61, 74. 

Guarantee, 14, 15. 

Holding, 366. 

Joint-stock, 7. 

Letters Patent, created by, 4. 

Name of, see Name of Company. 

Not for Profit, see Association not for Gain. 

Not formed under 1929 Act, registration of, 52. 

“ One-man," 16. 

Private, 21, and see Private Companies. 

Public, 20. 

Registered, 10. 

Statutory, 5. 

Subsidiary, 366. 

Umnc»orporated, 10. 

Unlimited, 14, 19. 
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COUnPCNBATlONp 

Contribution between parties liable to pay, 121. 
Defenoea to action for, 116. 

Misleading Prospectus, claim for, 116* 

Poraons liable to pay, 116. 

COMPKOMISES, 

Meaning of, 404. 

Under $ 163, 404 ei seq., and sep Arran gementa. 

CONSOLIDATION OF SHARES, 

Articles must give power, 104, 205. 

Authority for, 80, 104, 205. 

Kegietrar, Notice to, 205. 

CONTRACTS BY COMPANY, 

Aasont to, method of, 248. 

Dills of Exchange, 251. 

Incorporation, prior to, 33, 37. 

Interest of Directors in, 324. 

Proviaional until comm en cement of biiainess, 153. 
Ultra virta^ 62 ei seq. 

Variation of, Material Contracts. 

CONTRIBUTION, 

Miafoanance proceedings, in, 332. 

Prospectus, damages in respect of, 121. 

CONVERSION, 

Articles must give power, 1 04, 205. 

Authority for, 194, 205, 

Mriiinrandum, effect on, 205. 

Ki^gistor of iiiPiJibcrs, f^ntry in, 20.7, 

Stork, into, 194, 20.5. 

CONVEYANCES, 

ExiH*iition on behalf of cnuijiany, 249. 

Relief from duty on, in Keconstruetion, 419. 

CORPO KATION, 

Aggregate, 2. 

Building Societies, 7, 

Clmrtcred, 3. 

("oat Book, Mining Cumpaniea, 7. 

Creation of, 3 — 12. 

Definition of, 2. 

IiirluHtrial and Provident Societios, 7. 

Joint Stock Companies Act, 1844, under, 7. 
Regiatort^il Company as, 10, 

Heproaeiitativos at ineetingB, 7, 240, 241. 

Sole, 2. 

Statutory, 5. 

Unincorporated Companioa, Kb 

COST BOOK, MINING COMPANIES, 

Generally, 27 et eeq, 

COURT, 

Alt^eration of Objects Clause, Sanction of, 77. 
Reduction of Capital, Sanction of, 197 aeq, 
Sef^tion 153, Sanction of, under, 404 e/ aeq. 
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COMPANY IjAW. 


CRSDITOBS. 

Rights on alteration of Objects Clause, 76. 
Rights on Reduction of Capital, 197 si seq. 


D 

DAMAOKS, 

Misrepresentatioii in prospectus, 114, 116. 

Persons liable in respect of misrepresentation in prospectusj 11 
Right of Allottee to sue for, 114. 

DEBENTURES, 

Bearer, 274. 

Commission paid on issue of, 149, 290. 

Considoration, other than cost, 102. 

Debenture Stock, 201. 

Definition of, 261. 

Disclosures as to, 102, 12B. 

Discount, issued at, 149, 262, 290. 

Discount, may be issued at, 149, 262. 

Extension of time for registration, 294. 

Failure to register, 287, 291, 294. 

Floating charge, 265. 

Forms of Security, 264. 

Guarantee Fund cannot be charged to, 269. 

Instrument creating charge, copy at registered office, 266. 
Interest, default in respect of, 280. 

Irredeemable, 270. 

Issue of, 261. 

Mortgage, 264. 

Naked, 264. 

Negotiable, where payable to bearer, 274. 

Non-registration, effect of, 2B7. 

Notice of restrictions, registration is not, 206. 

Ordinary, 264. 

Fast debt, for, issued by insolvent company, 267. 

Perpetual, 270. 

Petition, presentation of, 279. 

Power of Sale, 279. 

Preferential payments, 281. 

Priority of charges over, 264, 266, 266. 

Private Companies cannot offer to Publii.*, 21. 

Property chargeable, 268. 

Receiver, accounts of, 280. 

Receiver, appointment, of 279. 

Receiver, notice of ceasing to act, 281. 

Register of holders of, 272. 

Registered. 272. 

Registration as Bill of Sale not necessary, 266. 

Registration of, 266, 267, 285 et aeq., 291. 

Re-issue of redsemed, 270. 

Remedies of holders of, 278. 

Reserve liability, not chargeable under, 269. 

Rights of holders of, 278. 

Sale of property comprised in trust deed, 279. 

Security for, 262. 

Specific performance, contract to give, 262. 

Specific performance, contract to take, 202. 

Stamp duty on issue, 263. 

Terms endorsed on, 275. 
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DKBTCNTUBES 

Teima of issuOp 262. 

Time for registration, 287. 

Transfer, 274. 

Trust Deedp 277. 

Tnisteea imder, 264, 276, 277- 
Uncalied capital charge on, 268. 

Void, 267. 

Voting powers of holders, 262. 

DKCLARATION OF ASSOCIATION, 72. 

DECT. A RATION OF COMPLiIANCE, 88 

DEED OF iSETT'LEMENT, 

Subh1itiit]€)n of Memorandum and Artielpa for, 10, 79. 
U ni 11 1 'urp orated CompanieB, iinder, 10, 79. - 

DEEDS, 

Execution on behalf of Company, 249, 250. 

DEFERRED SHARES 
Definition of, 17H 
DisaiR anta^e nf, 17S 
Issue ol, 17ft 

VrospecluB must tliBrIose particularH of, 100, 179. 
atlHphinp; to, 17fl, 170. 

DEICJNCT COMPANIES, 

Removal of, from regiHtm, 421 pf atq. 

DEPHKITATION, 

Calruilatiun of, 8K0 

Phinl and Marhinpry, on, 3H3. 

Prtixjsirm lor, 880, 888 

DIR Kt'TORS, 

Acenuiiia ol f onipan> and, 860, 365. 

AgeulR. ns, 301, .81H Ft seq. 

Alternate, 300 

Annual RetiiriiB, jiarMi ularn in, 8.88. 

Appointment of, 297. 

VrlielOB, appointment by, 298. 

Ai tides, hor\ieo on terms stated in, 84 
AsBigriirient of office, 300. 

Rank nipt, .804 

Hills ol Exchange, liabiUties ol, m respect of, 252, 319. 

Board Meetings of, 226, 815. 

lireach ol trust, liability for, 32ft b/ srq 

(VfT\ing nil buBinesB Irauilulently, 09, 334 

('nmnuttee nf. 226, 350 

L'oinpeiisation to, 312. 

(*onspiit to act, 30, 29H. 

Contracts with company, mterest iii, 324. 

Criminal OffonceB, 334. 

Deceased director, liability of estate of, 121, 333. 
Defect m appointment of, 227, 308. 

Delegation of powers, 226, 300, 814, 322. 

Disclobure in prospeotua as tn, 101, 103, 326. 
Disqualification nf, 304 H aeq. 
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COMPANY IjAW. 


DIKECTOPS {coniimied)t 
Dxvideudb, and, 380 
Kmcduments of, mrlude, 312 
Praudulent breach of trust, 328 
IndemniiicatLon of, 333 

Interpstfi, disrlonure of, m prospectus, 103, 326 
Liiabilitics of, for breach of duty, 329 et seg 
List of consenting, to bo filod, 39, 298, 290 
Loans to, 365 
Lunatic, 306 

Managing, 314, and sec Managing Jlirectoi 
Misfeasanue by, 302, 309 

Miai eprebentation in prosper tus. liability for, 115, 116 

Name, particulars of, 336 

Nationality ihsclosuro of, S16 

Negligent e liabi1it> for, 329 

Niimboi uf, 23 300 

Officers, uhoii, 224, 225 

Paitinpatinn m profits of contiad, 310, 120 
Penalties, 425 sag 
Position of 297 tt aeq 
Pri\ate Company, 21 

Prospectus, fliSLluBuie of intorD»-t in 101, 326 

Pirmpcctua distlnsuie of names, etc in, 101 

ProsppLtiiB, liability lor misreprohenlation in, 114 et neg 

Prospectus, htateincnt of, qualifitation in, 100 

Qualification of, 39, 100, 298, 300 et seq , 506 

Quoiuin, 316 

Register of, 316 357 

Relief by Court, of 312 c^ vpg 

Rtuio\ai of, 307 

Rrmunoiation of, 307 ef svq 

Resignation of, 301, 307 

KestnctiunR on appointment 39, 29h 

Retirement of, 299 

Hotatir n ol, 29H 

Secret piofit b> 301, 321 

jStatement in lieu ol prospei tuK, disdusiiic uf inltieht in 140, 12b 

Statoinent of t emimeration 111 

8iibHicJiaiy uumpuny, i LiniineratiDn ft uni 112 

labJo A, and, 300, 114 

Irustoes, as, 327 

Undortakmg to take qualific atinii shairs 30 
LTiidisc barged bankrupts 104 
Unlimited habihty of, 69 
Unqualified liability for artuig when 101 
Vacation of offii e, 301 

Validity of ads when qualifiiation oi appomtniont ilcfidne 227 30) 
BISCLOSURK 

Dll ec tors, inierost m contiads, 101 
Directors, names of, 101 
Directors romimeiation of, 11] 

Promotion profit 15 
Fmspeotiis in 98 spgr 

DISCOUNT, 

Balante Sheet, in, 218, 262, 363 
Debentures, issue of, at, 218, 262, 163 

AVlA.t>na laaim nf aC 91 A QA*l 
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distringas. 

Kotiee in lieu of, 188, 193. 

dividends. 

Bonus, 390. 

Capital, out of, illegal, 385, 388. 

Deolaration of, 385 et oeq 
fHnai, 386. 

Forfeiture of, 389. 

Improper payment, 388. 

Interim, 387. 

Payment of, 38ft. 

Profits need not alwa^A be realised. 386. 

071 ri see Divisible Profits oricf Intert-st ou Shares. 

DIVTRIHLE PROFITS, 

Capital prolits, 380, 3 84. 

Circulating Capital, 381. 

Definition of, 380. 

Fixed Capital, 381. 

Floating Capital, 381. 
and see Dividends. 

DOenMENTS, 

Authontiraiioii of, 257. 

Service ol, 255. 

DOMICIL, 

Alteration of, 74. 

Distinction bet>veeii, and Kegistered Offtce, HI. 
Memorandum, in, 61. 

DOMINION COMPANIES, 

See Companies Incorpoiated out aide Great Brit am. 

DOMINION REGTSTEK. 

Provisiuns, as to, 346. 


Kgx ITY OK REi:)KMPT10N, 
Definiimn of, 250. 

EXTRAORDINARY MEETINGS, 
iJirPK'toTR may call, 233. 
Rnquisition of Share^holders. 233. 

EXTRAORDINARY RESOLUTION, 
Definition of, 242. 

Filing with Registrar, 244. 

Notice of Meeting, 242, 243. 
Printing, 245. 


FEES, 

Cninpanios having ShEtre Capital, 40. 
Coinpeuiies not having Share Capital, 41, 
DopumentH, registration on, 41. 

Existing Company, registration, on, 41, 42. 
Increase of Capital, on, 41. 

Record of facta, on making, 4J . 
Registration of C!ompany, on, 40. 
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OOMFAMV^ liAW. 


FINANCIAL ASSISTANCE, 

Illegal by Company for purchase of its shares, 150 ei aeq 

FORKCLOSURE ORDER. 

Meaning of, 260. 

FORKTON COMPANIES, 

lSc^ CompaniPH incorporatad outqido Great Britain 


FORFEITURE OF SHARKS, 
Anniiliuenl of, 214 
A.rtirleB, po'a oi in 211 
Jhspobal ol Shaica aftei, 211, 213 
Liabibty after, 212 
Kien, po'^Di in lieu nf, 215 
Liquidator, anri, 214 
Hurrendni, in lieu ril 214 
Table A, piiiMsioiih of 21 1 

FORGED IKANSFEKS, 
iSec rransior of Sharea 


FOUNDERS’ SHARES, 
iSfpr Deferred Sharea 


FRAUD ON MINORITY SHAREHOLDERS, 
Rights of Minority, 162, 163 


G 

GOODVN ILL. 

PnmpoetiiH disrlosuri in, of amount payable foi 102 


Gl ARAN IFF COMPANIES, 

ArtiLles of \asocjuticm, 17, 8b 

Debenliiie holders, (guarantee Fund Lannot In tliaigod to, 17, 269 
Guaianteo Claiiao, 16 
Liability ol Mbmbdb, 15 

LiLcnct) fur diupcnsiiig with word * Limited, 52 
Memborbliip, incitaHe i>f, 17 
Memorandum of Asbor latioii, 15 
Natuie of, ll 

Reserve Liability , Guaianloo ih oi natuio of, 17 
Share Capital of, 14, 16 17 
Statutory im otmg, lb 


H 

HOLIJTNG COMPANIES. 

BalaiK e Sheet, of, 366 
Definition of Siibaidiai> , 366 

Statement as to PinfitR and Losses of Subbidiaiies. 368 


I 

illegal association, 

Liability of Membeis 12 
What IB an, 13 
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INCORPORATION, 

Certificate of, 11, 48. 

ContrartB prior to, 33, 34. 

Documents in be filed prior to, 11, 38. 

Effect of, 48. 

Fees, 40. 

Modre of, 3. 

PreliminaneB to, 11, 38. 

INCREASE OF CAPITAL, 

Ariicloa must give power, 105. 

Memorandum to state, 106. 

Notice of, to Registrar, 105. 

Resolution for, 195. 

Stamp Duties and fees on, 41, 196. 

Statutory power for, 80, 195. 

ITiilimiteii Company, 19. 

INFANTS, 

Contrart of shareholding vcudable , 72. 

Hub^iciibers to Momoranrium, 72. 

INSPEC TION OF IIALANCE SHEETS AND REPOHIS, 
Private Companies and, 22, 370. 

Kuloti as to, 22, 370 

INSPECTORS OF COMPANY’S AFFAIRS, 

Appointed by Hoard of Trade, 371. 

Appointed by ruiiipaii> , 374 

INSl^RANl’l-: COMPANY, 

Deposit by, 63. 

INTEREST ON SHAKES, 

Calls in advanrp, 183, 379. 
i'livtnent oi, out pi Capital, 377 

INVESTIGATION OF COMPANY’S AFFAIRS, 

Rnaid ol Trade Inspectors, by, 371. 

Company’s Inspectors, by, 374 

ISLE tiF MAN, 

rriiiipFinies iiinurpoi aled in, 29 


L 

LKTTKKS PATKNT, 

As source of rorporato poweih, 4. 

LIABILITY LIMITED BY SHAKER, 
Incorporation with, 14, 

lien. 

Auditors, 400. 

LIEN ON SHAKES, 

Articles, given by, 215. 

Enforcement of, 210. 

Register of Members, not to bo entered on, 217 
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COMPANY LAW- 


X-IFE ASSUBANCE COMPANY, 
l>epoBit of Security by, 63. 

‘‘LIMITED,” 

Abbreviation of, 60. 

Dispensing with, use of, 61. 

Misuse of, liability for, 61. 

Omission of, 61. 

LIMITED LIABILITY, 

Alteration of, 79. 

Liability of Members under, 66. 

Memorandum, clause in, 68. 

Note Issue, liability of Members for, 71. 

Past Members, 68. 

Statutory minimum of Members, effect on, whore not maintained, 71. 
Unlimited liability of Directors, 69. 

LIST OF MEMBERS, 

Statutory Meeting, and, 231. 

See Annual Summary. 

LOANS TO DIRECTORS, 365. 

LOANS TO PERSONS TO ACQUIRE »SHARE8, 150. 


M 

MANAUIMO DIRBOTOK, 

Company, appointment, by, 314. 

Directors may appoint, 314. 

Officer, is, 224, 225. 

Pension to, 315. 

Salary, not preferred as to, 314. 

MATERIALS CONTRACTS, 

Omission to state, 1 08. 

Prospectus, disclosure of, in, 103. 

Variation of, 232. 

Verbal, 109. 

WTiat are, 109. 

MEETINGS, 

Arljourninont of, 229. 

Annual, 232, and see Annual General Meeting. 

Board, 226, 315. 

BuBines.s at, 228. 

Chairman, 228, 238, 239. 

Conduct of, 228. 

Extraordinary, 233, and see Extraordinary Meetings. 
General, 232 et seq. 

Minutes of, 229. 

Notice of, 227, 228, 242, 243. 

Proceedings at, 228. 

Resolutions, 228. 

Statutory Meeting, 230, and see Statutory Meetings. 
Statutory Regulations, os to, 235. 

Voting at, 236, 240. 
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MKMBKRhS, 

Infant, 72. 

fjieii of, in Annual Return, 349 
Number of, 21, 38. 

Kogui^r of, 340, and tree Register of Members 
Who are, 150. 

l^KMBERSHir OF COMPANY, 

Acquisition of. 156 et eeq 
Application and AUotment, by, 157. 

Bankruptcy, transmission of Shares by, 169 
CesBatifJii of, 161. 

Oeath, Iransimssion of Shares liy, 159 
Kstoppol by, 161 

I^imacy, transmission of Shares by, 169 
MeinoraiiduiTi and ArtiLles, signature of, 15b 
KogiHter, Biitiy on r onstiiuios, 157 
Share Warrant, holder of, and, 168 
''fransfo], by, 159 
rransiiiisHion by, 169 

MEMORANDUM OF ASSOCIATION, 

\lleratianB in, 59, 73 
Association Clause, 72 
(^ipilal Clause, 71, 80 
Contents of, 58 
Dinmcil, 61, 74 
Offeit of, 57 
Form of, 39 
lloink, spstfimrii nj, 429 
Kuni tion of, 37 
OuaTautee cojiipan>, of, 13 
InterpietatuiTi of, 64, 65, 66 
Limited Uiabilit'i Clause. 68 
Mimheis iiititlod to i opv of, .38 
Mtinbeiship by signing, 156 
Money payable undei, i'll spoiialt^ ilebl, 57 
Nnmi. 59, 7.3 
Objcfts C'lausc, 62 

Peisfins dealing with L oinpaiiy deemed to ha^ o nolic e ol pro\ JSiom» of, 07 

Prospeclus, m, KKI 

Kegisliatioii of, 11 

Sigimtuie of, m, 72 

Sjier imen, 429 

iStuinp Duty un, 40 ti siy, .58 

MINIMI^M NUMBER OF MEMBERS, 

Pri\alH Ctimpaiiy, of, 13, 22, 71 
PubJit Company, of, 13, 22, 71 

minimum subscription. 

Allotment of Sharos, and, 13b, 137 
Applif alien Money, 130 
Meaning of, 137 
Private C'ompames and, 23 
Prosper tus must state, 101. 

minutes. 

C'umpany Meetmg, of, 229, 350 
Directors’ Meetings, of, 315, 369. 

Evidence of proceedings, 229, 369 
Sigmng of, 229. 

Table A, and, 442 
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C’OMPAKY TjAW. 


MTSBKPRKSENTAIJON IN PROSPECTUS, 

Pompon sat ion. claim for, 115 ef stq 
C^intribiitiuii J21 
llama^^es, measure of, 114, 115 
Uamaf^ea. ii^lit to sue for, 114 
Ooruments uiul Koports, 107 
J^iability for, 1]0 et aeq 
Mon (list Insure, ‘19, 109 
Persons liable for, 116 

ItiPsc issioii of Ciintiart to take ShaioH, 1 10, 111 

MORTOAUli:, 

Chattels, of, 260 
Kquity of Reiiempticjn, 259 
Foreplosure Older, 259 
\i itiiK of, 259 
Rp^istiat ion of, 260, 285 

Set iiTity for Loans in excess of lloiroMinf^ Pm;i prs \ oirl, 261 


N 

NAMI OF COMPAlM'i, 

Altciatuiii nf 72 

Rills of Rxthangi, Mutes ami Chf=»tj[uts, on, 224 
J3u*9iiii ss piurniscfi, on, 222 
l^haiige of, 72 

I [inflict \iiLli JSami of otliei ( omiiany, 5!) 

( town rotinncfion with, mcbcateJ b>, 59 
(x^o\ einmeiit, ronmction 'with, incliLatid b\ >9 
Liiniftd,*’ as pait of, 51, 60, 61, 222 
Ml iiioranduni, in, 59 

Must not bci idontif at with that ol aiiullit i ( ompaiiv, >9, 60 
Prohibit td name 59, 60 
Public alien oi, 222 
Seal, on, 222 

MOM INAL CAPITAL, 

StateiiiBiit of, 99 
Stamp Duty on, 40 et seq 
anrl aet t upital 


MOl ICL, 

Ilistnngi^as, in lieu of, 191 
AfHFtinirs. Ill 227 22fl. ^. 4 .?. 24^ 


u 

OBJLCIS OLACTSJ5, 

Alteration of, 62 r/ virgr 74 
GffoLt of, 62 
I Jfiterpretation t>f, 64 
Matters vitta 66 

Memorandum, m, 62 
Powers advisable to mclude in, 62 
Puwerh wbiih cannot be taken, 62 

OP>£K hOR 8ALS, 

Ooemed to be prospectus issued by Company, 122, 
Ilisclosuros in, U7, 121 et aeq 
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OFFICCKfl. 

Auditor, 226, 226 
Diieetora* 226 
Mimaging Director, 226 
Serrr tary, 223 
Solicitor, 226 

OPTION, 

ITncler^iiiter of, to Hubaciibo ioi fuitbei Shares at par, 146 

ORDINARY UUSINESS. 228 

ORDINARY bHAURS, 

Definition of, 177 
Position r if hoi del B of, 177 


P\RTNKRSH1P, 

Illegal, 13 

Limit of nainbei of poisons in, 12 

PLACINO SHARKS, 

CniYiiiiisNion on, 26, 14 6 

POLL, 

Aiticlob govern, taking of, 23H 
C ommon lai>v, right 1 l>, 238 

rxiraonlinary and Special HtsnhitiLiiih, 23 H, 219 
Prnx> and deinaiirl Ini, 23K 
Killed as to, 238 
Pablo A, and, 218 

pkeikukncj: shaki:s, 

Alt pars of Diviiiend, 171, 171 
( npital, OB to 172 
t utnulutiv n, 17 I 
DiMilend, ub to, 171 
Non I iimalati'i e, 171 
Participating, 174 
Kedoemablo, 176 

JtjghiH attaching to, Iium rorisiiued 172, 173 
Surplus, and, 173 ft yr 
Voting lights, 237 

PREFERENTIAL PAYMENTS, 

Debentures with fJoatiiig rhaigc. and, 281, 2b4 
Winding up, in, 281 

PREFERENTIAL RIGHTS, 

Alteration of, 179 ct evq , 404 tt sig 

PRELIMINARY EXPENSES, 

Balance Shoot, in, 363 
Liability of pinmntor for, 37 
Nature of, 37 

Prospectus, discloBuio ol. in, lOJ 
Statoinent in Imu of prosper tua, in, 140 
Statutory Report, in, 231 
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COMPANY X.AW. 


PREMIUM, 

Capital Money, is, 149. 

Uebonturea iasuoii at« Stamp Uuty on, 263. 
Uividenda, out of, 3S3v 

Redeemable Preference Sbares, 175 et seq. 
Sbarea issued at, 185. 

PRIVATE COMPANIES, 

Alteration of Articles, 22. 

Annual Rotum, 22, 25. 

Articles of, 21. 

Ralance Sbeets, rij^bt to, 22. 

Commencement of business, 23, 50, 
Coinmission in underwriting Sbares, 25. 
Complianne witb Articles, 353, 356. 

Conversion of Public Company to, 24. 
Conversion to Public Company, 22. 

Default in complying with Articles by, 23. 
Definition of, 21. 

Directors, of, 23. 

Privileges and Exemptions of, 22, 23. 
Restrictions on transfer of Shares, 21, 23. 

Share Warrants, cannot Issue, 24. 

Statement in lieu of prospectus, 22, 23. 
Statutory Meeting, and, 23. 

Statutory Report, and, 23. 

Table A, attd, 88. 

PROFIT AND DOSS ACCOUNT, 

Statutory requirenrieiits as to, 362. 

PROFITS, 

Capital, 384, 

Meaning of, 379. 

and «ee Divisible Profits. 

PROMOTER, 

Consideration for services of, 36. 

Contracts of, 33, 34, 35. 

Fiduciary position of, 35- 
Funcluuis of, 33. 

Diability of, 184. 

Meaning of, 32, 118. 

Misrepresentation by, 36. 

Proliminar;' expenses, liability for, 37, 
Prospectus, disclosure in, of payments to, 103. 
Secret profits by, 35. 

PROMOTION OF COMPANY, 

Husiness, acquisition of, 32. 

Expenses, of, 37. 

Objects of, 32. 

Preliminary contract, 33- 
Preliminary expenses, 37. 

Procedure on, 32 et ^eq. 

Promoter, 32. 

PROSPECTUS, 

Accountant, report on profits, 104. 

Application Form, must be accompanied by, 99. 
Auditors, report by, in, 1 04. 
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PROSPECJTXTS (contm^ecJ), 

Oiroulara to existing n^iemborfi, 06. 

Cbntents of, 100 0 ^ seq, 

Deteil, muist be, 07. 

De^finition of, 96- 

llireotors, liability of. 109, 111, 115, 116 et set/, 

DirepfcOTB, signature by, 07. 

JJisrloaures to bo made in, 96. 

Filing, 97. 

Foreign Companies, 124-. 

Liability for non ‘disclosure in, 99, 109. 

Material oontracis, 106. 

Misreprosontation in, remedies for, 110 ct srq. 

Nature of, 96. 

Offers for sale, 97. 

Offer to Public, what is, 96. 

Private Companies, and, 21. 

Public Companies, and, 98. 

Public, what constitutes offor to, 96. 

Registrar of Companies, filing wilii, 97. 

Registration of, 97. 

Homedios of Allottooa, 109, 110 cf set/. 

Reports and Documents, 107. 

Signature of, 97. 

Statement iii lieu of. (jS^rp Stateinoiit in lieu of Prosperiub.) 
PROXY. 

Articles must peniut Miling b>, 239. 

Company may lio represented by, 240. 

Directors may use Company’s funds 111 issue of, 240. 

Form of, 239. 

Revocatiou of, 240. 

Stamping, 240. 

Voting by, 239 tl scq. 

PURLIC COMPANY, 

Uomiiinn cement of huHuiCbs, ,*19. 

Delinition of, 20. 

PCRLIC TRUSTKK, 

■Entry of, on Company's Register ib not nutico ol Trust, 343. 

PURCHASE MONEY, 

Prospectus, disclosure oi, in, 102. 


QUORUM, 

Direetors. of, 316. 
Meetings, at, 241. 


Q 


R 

RE C ONSTRU OTl ON, 

Generally, 414 r/ seq. 

Meaning of, 414. 

Relief from capital and Irannici tint ion, 42 tf nty , 419. 
(^SB Sale of undertaking for Shares.) 

REDEEMABLE PREFERENCE SHARES, 175 bI 


GG 
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COMFAKY LAW, 


REDUCTION OE CAPITAL, 

" And reducodt " ubb of, 199 

Articles, power must be given by, 196 

Confiimation by Court, J 97, J02 

Creditors, iighiB of, 197 et sc^q , 200 

Forms of, I 96 

Incidence of, 203 

Members, liability of, 200 

Memorandum, oliect cm, 200 

Memorandum, power in is not aufbiient, 20 

Pi ocodure on, 197 et ttpq 

Hegistration of, 190 

Kesolutioii for, 197 

Statutory authority fox, SO 190 

RhtllSTPJHKD OFFICli. 

Change of, 74, 221 
Xlomioil, and, 61, 74, 22 J 
Notice of situation of, 221 

KI.CISTKR 01 ( H\K( PS, 28^> ft scry, liS 

RLKUSTKIi OF IIKBCNTLRP MOLD KPS, 
Ilegulal jons os to, 272 

RhClBlCR Oh mRPCTORS 
Inspection of, 367 
Rules as to, 316, 357 

RECIISTFR OF MFMBJCHS, 

Dominion Register, 346 

Cntry in, coiiipletps momboibhip 157 

Index, 341 

Inspection of, 343 

Hec title ation of, 157, 145 

Shareholcleis, entry of, I6fi i40 

Shaie Wan ants, entiios as to, 167, 341 

Stockholders, Pnliy of, 205, 340 

Tru'^t, nof ice of, cannot bo entored 1 60, 342 

REGISTRATION OF CHARGES, 

Certificate of registration, 293 
Charges to bo registered, 287 
Company’s Register in, 285 
Copies, nbtaimng, 358 
Effect of non registration 2S7 pt niq 
Extension of time 294 
Foreign Companies, 288 
Insfiection of Registoi, 266 
Registrar of Compamos, with, 287 
Tune for registration, 287 

REGISTRATION OF COMPANY, 

Effect of Incorporation, 48 
Fees, on, 40 ?t seq 
Not formed under 1929 Act, 52 
Office for, 12 
Preliminaries to, 11, 38 
PromotiQxi, 32, 

and aee Appropiiato Specific Headings 
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REMUNERATION, 

Auditora, of, 394. 

Direct ors, of, 307 et seg., 307. 

Statement as to, of directore, 311. 

HEOROANISATION OF CAPITAL. 

{See Arrangements, Capital, CompromisoR.) 

REPORTS AND DOCUMENTS, 

ProftpoctuB in, 174, 177. 

Right of Members and Debenture holders to roceU p, 22, 176, 277, 370. 

R RPRESENT ATIV E. 

Bankrupt Shareholder, of, 169, 1S6. 

Deceased Shareholder, of, 169, 185. 

Letters of Admiinsiraliun, of, lOO, 18.1. 

Lunatic Shareholdor, of, 159, 185. 

Member of Company, is nut, 159. 

Probate, registration, of, J 60. 

Transfer by, 18.5. 

RESCISSION, 

Contract to take shares of, 110, 1 11 A/ry 
Right to, when lost, 1 13. 

What eunstitulOH efioctivp, 113. 


RESERVE, 

(Capital Redemption, 175, 177. 
Profits may be carried to, 172, 


RESERVE LIABILITY, 

Charge on Uncalled CopitaJ, 210, 209. 
Crefltiun of, 17, 20, 80, 195, 209. 

Effect of, 209. 

Limited Company, of, 209. 

Object of, 209. 

I'nhiiiiterl Ciiinpan> , of, i>n registration with 

21 0 . 


Limited Linbihty, 20, 80, 


RESOLUTIONS, 

Adjournod Meetings, pas'^csl ut, 229. 
Arrangement undor § 1.53, nn, 244. 
Chairman, and, 228. 

ICxbraorilinary, 242, 

Filing, 244. 

Onliiiary, 242. 

Roorganisatiun of Capital, on, 244. 
Special, 242. 

Waiver of notice, 243. 

HICSTKKTIONS ON ALLOTMENT. 
(iSVf Allotment of Shares.) 


s 

SALE OK UNDERTAKINU FOR SHARES. 

Arbitration in raspect of, 257, 410. 

-^ticles cannot take away rights of ilisseiitiont Shareholders, 93, 4J8, 
Procedure in respect of, 415 ef neq. 

Hignts of Shareholders, 416. 
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ooMPASrar LAW. 


SEAL OP COMPANY, 

Acim of Company identified by, 2, 240, 246. 

Attorney, of, 241, 247, 

Contracts under, 248. 

Name, on, 222, 246. 

Qfaoial Seal, 246. 

SEABCH OF COMPANY’S PILE, 12. 

SECRETARY. 

Duties of, 223, 224. 

SECRET PROFITS, 

Directors, and, 323. 

Promoters, and, 35. 

SERVICE, 

Documents, of, 255. 

SHARE CAPITAL. 
fiS'ee Capital.) 

SHARE CERTIFICATE, 

Contents of, 167. 

Delivery, completion for, 166. 

Effect of, 164. 

Estoppel by, 164. 

Forged signatures on, 165. 

Forged transfer, acquired through, 165. 

Issue of, 166. 

Sealing of, 167. 

SHARE HAWKING. 

Nature of restrictions, 125. 

Offers in writing, 126. 

Penalties, for, 129. 

SHAREHOLDERS. 

{See Members, Membership of Company.) 

SHARES, 

Allotment of, 134 ei /seq. 

Alteration of rights, 179, 404. 

Application for, 132. 

Bonus, 135, 176. 

OailcollatiDn of, 80, 194, 208. 

Certificate of, 166. 

Classes of, 170. 

Commission on issue of, *ee Commission, Underwriting Commission. 
Companies limited by, 14. 

Consideration for, 136, 143, 145, and see Shares Issued otherwise than 
for Cosh. 

Consolidation of, &ee Donsolidatiori of Shares. 

Conversion of, see Conversion of Shares. 

Deferred, 170. 

Definition of, 129, 163. 

Discount, see Shares Issued at a Discount. 

Expropriation of, 162. 

Financial assistance for purchase of, 160. 

Forfeiture of, aee Forfeiture of Shores. 

Founders’, 178. 

Issue of, 1 34 Bt HBq. 
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SHARBiS 

Liability of member of Limited Company on, 68. 

Lio&f 215. 

Moaning of, 129. 

Mortgage of, 193. 

Nature of, 163. 

Number, muBt be diatiaguiBhed by, 163, 168, 206. 
Offer for Bale of, 121. 

Ordinary, 177. 

PerBOnal liBtate, are, 163. 

Freference, 170, 171. 

Purchase of own, by Company, 06. 

Redeemable Preference, 175. 

KeeoiBeioti of Contract to take, 110, 111. 

Subdivision of, see Subdivision of Shares. 

Surrender of, 161. 

HTransfer of, 68, 184, and see Transfer of Shares. 
Variation of Rights attaching to, 80, 171, 179. 

SHARRS ISSUKD AT A DISCOUNT, 

Annual Return, particulars of discount iii, 218. 
Balance Sheet, discount as a separate item, 218. 
Proceduro, 217. 

Prospectus, particulars of discount in, 218. 
Resolution, 217. 

Sanction of Court, 217. 

SHARES ISSUED OTHERWISE THAN POR CASH, 
Contracts to be filed, 143. 

Prospectus, disclosure of, in, 102. 

Minimum Subscription is piE.clubive of, 136. 

SHAKE WARRANTS, 

P’orgery of, 169. 

Form of, 167. 

Holders, right of, 168. 

Issue of, 167, 168. 

Personation of holder of, 169. 

Private companies and, 24, 169. 

Qualification, cannot be, 160. 

Stamp Duty on, 169. 

Surrender of, 168. 

SPECIAL RESOLUTION, 

Alteration of Articles by, 90, 244. 

Copies of, to members, 245. 

Definition of, 242. 

Fibng with Registrar, 94, 244. 

Waiver of notice, 243. 

STAMP DUTIES, 

Allotment letter on, 135. 

Abides of Association, on, 41. 

Disallowance of relief, 47. 

Fees payable to Registrar, 40. 

Issue of Debentures, on, 263, 271, 

Memorandum of Association, on, 40, .IB, 

Nominal Capital, on, 40. 

Proxies, on, 340. 

Relief from, 42 et scg., 419. 

Share Warrants, 169. 

Transfer of Shares, 169, 187, 





STA^pifSKT IN liZKCT OP j»ii.fliii*1fCrflFtTRL 
Orntmts af, 130 — 'lii^ 
l>tjmpbnib0 
I^ing pfv 1^. 

J^otm of^ 139. 

Migr^preamial^n^^^^^ 141. 

I’^Hvate Odinpanieifl, and, 23 
Hogistration of, 133. 

H^medy for misrepreBeniatioii in, 14] . 

STATUTORY COMIpANIES. 5. 

STATUTORY DECLARATION, 

By attip'ney of non -revocation, 1B5. 

Of coixipliance, on comnien cement of buBinosa, lf)2, 153. 
Of pdmplianoei, uii registration, .39. 

STATUTORY MEETING, 

Adjournment of, 232. 

Contracts to be submitted to 23 1 , 232. 

Default in holding, 232-. 

Notioea for, 230, 232. 

Private Company, and. 23, 2.30. 

Rights of Members at, 231. 

Statutory Report, 230, and see Statiitnry Rpport. 

STATUTORY REPORT, 

CJertified by Auditors, 231, 

Contents of, 230, 231. 

Default in filing, 232. 

Private Company, and, 23, 230. 

STOCK, 

Shares, issue of, must first be made, 200 . 

Statutory Companies, R. 

Transfer of, 200, 

Warrants, 169. 

(^See- Consolidation.) 

SUBDIVISION OF SHARES, 

Amounts unpaid, proportion 011 , 207. 

Articles must authorise, 104. 207. 

Authority for, 80, 1.94, 207. 

Resolution for, 194, 207. 

S UBSIDIAR Y COMPANY , 

Definition, 366. 

Holding Company, and, 368 ct 
Losses of, 368, 369. 

Profits of, 368, 369. 

Remuneration of Directors from, 366. 

SURPLUS, 

Rights of Shareholders to, 172 cJ seq, 

SURRENDER OF SHARES, 

Alternative tii forfeiture, 214. 

Fully paid. 214. 

Partly paid, 214. 
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TABL.F. A. 

Alteration 'of. Board of Trade, by, 90- 
Applioation of^ 11, 80. 

Kxelxision, of, 88, 90. 

First Suhedulo to Companies Act, 1929, 11, 88. 
Private CotrgpaxLy, and, 88. 

Bevised by Board of Trade, 90. 

Text of, 434- 

trai>e union. 

May not register under Companies Arts, 13, 30. 

TRANSFER OF SHARKS, 

Arliclos, proviaionb tjf, 184. 

Blank, 187, 193. 

Certified, 190. 

Deed, by, 187. 

Directors* pownr Lu riduHC’, 18.3 r/ /terj. 

Forged, 101. 

Forged Transfers Acta, lUl. 

Form of, 187. 

Membership of Uotnpaiiy, by, 130. 

PoTboiial Hnprwsenlntivo, by, 183. 

Private Ctunpaiiy, and, 21, 23. 24, lHt>. 
Hortifiratiou of register, 137, 184. 

Rogisiration nf, 181. 

Resbrictioijs on, 183 tf 
Stamp Duty on, 08, 123. 

Title on, 187, J80, 

TRANSMISSION OF SHARKS, 

Incidents of, 159 e< 

When offactod, 159. 

I’RUSTKKH FOR DKBKNTURK HOLDKKS. 
(fStc iintler Dobentiires.) 

TRUSTS, 

Of Shares, 189. 

Itegiblor, not anteriul on, 342. 


U 

UJjTKA VIKES, 

Acts of Dirertors, 8.1. 

Doctrine of, 62, G4 et aeq. 

Not applicable to Cliaitered (\^jnpaij>, .3. 

VN CALLED OAPITAl., 

Charge on, 210, 268. 

UNDERWRITING COMMISSION, 

Annual Return, in, 150. 

Balanco Sheet, in, 150. 

Conditions under which payable, 146. 

Discount, distinguished from, 149. 

Private Company, payment by, 23, 148. 

Profits, payment out of, 148. 

Prospectus, disclosure of, in, 148, 1.10. 

Shares, may be paid in, 148. 

Statement in lieu of prospectus, disclosure of, in, J-JO, 148, 150. 
Vendors, may be paid by, 148. 
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company law 


TJNLIMITKX) COMPANIKS^ 

ArtieleB of AMooiation, 19, 90 
Xnc orporation, 14, 18 

IiLcieane of number of rtUrniberB ui of capital, 19 

Liability* of membere, 1 8 

Memoranduni of ABBociation, 19 

Xtegistration witb limitod liability, 19 

Reserve liability, 20 

Share Capital of, 19, 20 

CNLIMITEU LIABILITY OF DIRECTORS, 6D 

UNREOISTERED COMPANIES 
Rof^iHtiation cif, 62 


V 

VKNAJOR 

OHiinitiori of Itn 

Pi nape r cliHr-bjaili i of, in, 1<I2 

SHaros nf, lasucd to iiomineea, 145 

\a'llNU KJC.TTIS, 

Artii Ira pi oa isirina jui, 210 
D( bonturcj hold^^rs 262 
Dirertor intErratod m uoiitriiL ta, 12 > 
Proapeci UH, cIihi lesiiio nf in, 128, 296 
Statiiturv pro'v isiuna aa to, 235, 
and scp Poll , Pro-^y 


W 

WINUINO Ul' 

Compani(.B incoi point oJ. oiilaidr Crreal Britain, 29 
Oenerally, 420 tt srq 


raifl SnUAB PKBbB bTl> DABBAT HBHTS 




